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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


H. Struve Hensel, Isabel S. Hensel, H. Alexander 
Smith, Jr., John C. Colie, Marjorie James, Tracy 
Barnes, Janet Barnes, Florence Mahoney, Thomas 
Parrott, Barbara Parrott, Robert P. Luker, 

J. Patricia Luker, Kathryn Ward, William T. Moore, 
Eloise Moore, Oliver Binney, William Aeillo, Ronny 
Ourisman, Linton Wilson, Delia Goetz, Ijay Corpor- 
ation, Helen Elizabeth Hodges, Emerson Hodges, J. 
Noel Macy, Elena D. Macy, Julian Freret, and Elis- 
abeth J. Hand, plaintiffs 


Civil Action 
No. 225-62 


vs. 


Alcoholic Beverage Control Board, Frank E. Weakly, 
James G. Tyson, Richard C. Sullivan, Louis Nichols, 
individually and as members of the A.B.C. Board for 
D.C., and R.J.M., INC., a Corporation, defendants 


RELEVANT DOCKET ENTRIES 


Proceedings | 
| 
Order making J. Noel Macy, Elena D. Macy, Julian Freret 
and Elisabeth J. Hand parties Plaintiff and Louis Nichols 
Party defendant and granting leave to file and serve supple- 
mental complaint each defendant given 20 days to answer; 
denying motion of defendant R.J.M. to strike. (N) Pine, J. 


Aug. 22 Motion of defendant #5 for summary judgment; points and 
authorities; c/m 8-22-62; appendix A; Statement of Material 
Facts; Notice. M.C. 9-4-62 | filed 


Aug. 23 Motion of plaintiffs for summary judgment; statement of 
Material Facts; points and authorities; c/m 8-21-62; 
M.C. 8-23-62. | filed 


Sept. 20 Motion of deft for summary judgment; P & A in support & 
in opposition to pltffs motion for para ijudgment; 
statement; c/s 9-20-62. filed 


Dec. 19 Memorandum Opinion sustaining Board's Findings of Fact 
and Conclusions of Law of April 20, 1962, denying pltffs' 
motion for summary judgment and granting deft's motion 


for summary judgment. (N) Walsh, J. 
| 
| 
| 
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Proceedings 


Order denying motion of pltfis for summary judgment; 
granting motion of defts for summary judgment, dismissing 
complaint & supplemental complaint; with costs. (N) 
Walsh, J. 


Notice of appeal of pltf; deposit by vom Baur $5.00. (copies 
mailed Chester H. Gray & J. E, Bindeman. filed 


[ Filed July 23, 1962] 


SUPPLEMENTAL COMPLAINT TO SET ASIDE ORDER 
OF THE ALCOHOLIC BEVERAGE CONTROL 
BOARD, AND FOR EQUITABLE DECLARATORY 
AND OTHER RELIEF. 


The Plaintiffs herein, by their attorneys, F. Trowbridge vom Baur 
and Charles R. Richey, for their Supplemental Complaint herein, allege: 


1. The original Complaint herein was filed on January 19, 1962. 
The additional Plaintiffs above noted, to wit J. Noel Macy, Elena S. Macy, 
Elisabeth J. Hand and Julian Freret, reside at the addresses shown above. 


In or about January 1962 the term of Richard C. Sullivan, named as a 
defendant in the original Complaint herein, as a member of the defendant 
Alcoholic Beverage Control Board (hereinafter called the ''Board") expired, 
and in or about March 1962 the defendant Louis Nichols was appointed and 
has duly qualified as a member of the Board. 

2. Defendant R.J.M., INC. (hereinafter called "RJM") is a District 
of Columbia Corporation organized to carry on and operate, among other 
things, a restaurant and drinking place at 1224-26-28 36th Street, N. W., 
Washington, D. C., a location within several hundred feet of the residences 
of most of the Plaintiffs (hereinafter called the "premises"). 

3. Georgetown University purchased the said premises in 1960 and, 
as lessor, promptly entered into a percentage lease and arrangement 
for the said premises with Defendant RJM as lessee, whereunder Georgetown 


University (a) is to receive a percentage, on a sliding scale, starting at 
five percent (5%) of the gross receipts of the proposed restaurant and 
drinking place; (b) agreed to support RJM's application for a liquor license 
for the said premises; and (c) to solicit the support of the Holy Trinity 
Church for said application. On or about 1 November, 1961, RJM commenced 
extensive alterations of the said premises, with the announced ‘intention 
of using the same as 2 restaurant, crinking place and college-boy center 
of activity in the tradition of "Morey's" at Yale and ''The Nass" at Princeton. 
RJM has also expressed an intention to apply from year to year for liquor 
licenses for the said premises, and a controversy exists between the parties 
as to whether a liquor license may lawfully be issued for said premises, 
for any year. | 

4. On or about 24 August 1961, RJM filed with the Defendant Board 
an application for a Class C license, to authorize the sale on the said pre- 
mises of hard liquor, beer and light wine. Thereafter, beginning Novem- 
ber 28, 1961, the Board held certain proceedings in connection with said 
application which resulted in the issuance of a decision and order of the 
Board dated 11 December 1961, approving the issuance of a Class C liquor 
license to Defendant RJM, | 

"and the same may issue if and when the applicant 

meets all the requirements of this and other municipal 

agencies.” | 

5. Defendant RJM was never able to meet the condition stipulated 
by the Board and described in the preceding paragraph, prior to the expir- 
ation, on 31 January, 1962, of that license year, as provided in 25 D.C. 
Code 25-114, with the result that no Class C license was issued to RJM 
for said year. Since the issuance of a Class C license to RJM for the 
year ending January 31, 1962, was approved by the Board subject toa 
condition which was never met, and no Class C license was ever issued 
for that year, RJM's application for that year was, in substance, denied. 

6. On 2 February 1962, RJM, then being not the holder of an alco- 


holic beverage license relating to said premises, filed a second application 


for a Class C liquor license for the said premises. On 5 February 1962, 
| 
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the Board set said application for hearing on 26 February 1962. Said 
hearing was then continued to 14 March 1962, and subsequently to 26 March 


1962. The notice initially posted on the said premises correctly described 
the initial date of the hearing, 26 February 1962, as the date thereof; and 
upon the continuance to 14 March 1962, correctly described that date as 
the date of the said continued hearing; but upon continuance to 26 March 
1962, the notice posted on said premises did not correctly state 26 March 
1962 as the date of the hearing finally scheduled, but continued to state, 
after 14 March 1962, that the hearing would be held on 14 March 1962 
rather than on 26 March 1962, when it was in fact held. 

7. A hearing on RJM's second application, vigorously opposed by 
these Plaintiffs and other property owners and residents of the neighbor- 
hood, was held on March 26, 27, and 28, 1962; and on April 20, 1962, the 
Board issued its decision and order thereon, a copy of which is attached 
hereto as Exhibit A. 


Denial of Procedural Due Process 

8. In the conduct of said proceeding, the Defendant Board failed to 
follow the requirements enjoined upon it by 25 D. C. Code, Section 115(b). 
More specifically, the Board failed to follow the said statutory require- 
ments by failing to post a notice in a conspicuous place on the outside of 
the premises, naming correctly the time and place for the hearing which 
was in fact to be held and which was held. In addition, the Board denied 
these Plaintiffs procedural due process in that it misapplied the burden 
of proof, in that, as set forth in Paragraph 7 of its said decision and order, 
attached hereto as Exhibit A, it erroneously purported to place the burden 
of proof upon these Plaintiffs with respect to adverse effects ensuing by 
reason of parking in the area, after the hearing had concluded. 

Substantive Invalidity of the Board's 
Order of 20 April 1962 

9. The said order of the Board, a copy of which is attached hereto 
as Exhibit A, is arbitrary, capricious, illegal, contrary to law, void and 
of no effect; and in making its said order, the Defendant Board exceeded 


| 
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its jurisdiction and transcended its constitutional and statutory powers, 
and the said order of the Board cannot be made effective without depriving 
Plaintiffs of their property without due process of law in violation of the 


Fifth and Fourteenth Amendments of the Constitution of the United States, 
| 
| 
A. The Board approved the issuance of a Class C liquor license for the 


for the following reasons, among others: 


said premises, even though the business sought to be conducted on said 
premises is within 400 feet of three schools, colleges or universities, the 
issuance of such a license being prohibited by Board Regulation 2-103, 
which provides in part that | 
"No license . . . shall be issued for any place of 

business within 400 feet of any public, private or parochial, 

primary, elementary, or high school, or any college, univer - 

sary, or church: Provided, however, That this subsection 

shall not forbid the issuance of a license for any place with- 

in such prohibited distance for which said place a license 

of the same class has been issued and is in effect on the date 

the application is filed..." | 

B. The Board had no jurisdiction or right to entertain RJM's said 
second application, filed 2 February 1962, inasmuch as its first application, 
filed 24 August 1961, which was granted upon a condition which was never 
met by 31 January 1962, and on which no license was ever issued, was, 
in substance, denied, thereby precluding the making within one year from 
31 January 1962 of a second application for a license of the same class 
prohibited by Board Regulation 2-127, which provides in part as follows: 

"2-127. Denial, Withdrawal, of Application. 

(a) Where an application for the issuance or transfer of an 

alcoholic beverage license for any place has been denied by 

the Alcoholic Beverage Control Board, a second application 

for the same class shall not be considered within the period 

of one year from the date of denial of the first; a third (and 

all subsequent) application for the same class shall not be 


| 
considered within four years of the second (or last) denial;" 
| 


C. The Board's said order is unsupported by the findings, quasi- 


jurisdictional in character, which are required by Section 14(a) of the 


Act, 25 D. C. Code 115(a). 
D. To the extent that the Board made any findings, they are un- 
supported by substantial evidence, particularly those, if any, contained 
in Paragraphs 3, 7, 8 and 9, and in the Conclusion or "Wherefore" Clause, 
of the Board's said order, a copy of which is attached hereto as Exhibit A. 
10. Plaintiffs will be irreparably injured if a Class C liquor license 
is issued and permitted to become effective for said premises, which is 
within several hundred feet of the residences of most of the Plaintiffs, 
inasmuch as the serving of alcoholic beverages on said premises would 
result in the creation of unseemly noises, disturbances and incidents in 
the area, and of a parking problem of monumental and paralyzing proportions; 
would completely change the character of the neighborhood for the worse; 
and would disrupt that peaceful and quiet enjoyment of their residences to 
which Plaintiffs are otherwise entitled. 
11. Plaintiffs have no adequate remedy at law. 
WHEREFORE, Plaintiffs demand judgment: 
A. Declaring that the Board's said order, a copy of which 
is attached hereto as Exhibit A, is arbitrary, capricious, in excess of 
the constitutional and statutory powers of the said Board, illegal, contrary 
to law, void and of no effect; 
B. Vacating, annulling, and setting aside said order as 
contrary to law, illegal, void and of no effect; 
C. Retaining jurisdiction of this cause in the event that 
the license year ending 31 January 1963 should expire before a final 
decision has been obtained herein, and until the controversy between 
the parties herein as to the legality of the issuance of a liquor license 
for the said premises has been settled judicially; and 
D. For such other further and different relief as to the 
Court may seem just and proper. 
/s/ H. Alexander Smith, Jr. 


F. TROWBRIDGE vom BAUR 
1700 K Street, N.W. 
Washington 6, D.C. 
296-3424 

Attorney for Plaintiffs 


DISTRICT OF COLUMBIA, ss: | 
I, H. Alexander Smith, Jr., being first duly sworn on oath according 
to law, depose and say: that I have read the foregoing Complaint by me 


subscribed; and that I verily believe the statements made therein to be 


true. 
/s/ H. Alexander Smith, Jr. 
Subscribed and sworn to before me this 26th day of June, 1962. 


/s/ Helen Grandin Horton 
Notary Public, D.C. 


(SEAL) My Commission expires May 31, 1967. 


[ Filed July 23, 1962] 


BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA 


| 
IN RE: RJM, Inc. | 
T/A "1789" | 
Applicant for a Retailer's Class | 
"C" license at premises 
1224-26-28 - 36th Street, N.W. 
Application No. 8722 


FINDING OF FACT 
AND 
CONCLUSIONS OF LAW 


The above-named application, having been protested, was set 
for hearing, as required by the provisions of Section 14(b) of the 
Alcoholic Beverage Control Act, on February 28, 1962. For the reason 
that certain requests and/or motions had been filed by the Protestants, 
an Order requiring readvertisement and re-placarding of the premises, 
a change of hearing date was set for March 14. Because of certain 
motions having been filed in a previous case in the United States Court 
of Appeals were set for hearing on March 15, the Board sua sponte 


8 


called the matter to the attention of both parties, and, as a result, 
this matter was continued until March 26, 1962, the date of the hearing 
herein. 

Testimony was heard from persons favoring and opposing the 
granting of the license. All persons who appeared at the hearing and 
desired to be heard were extended full opportunity to state their views 
and present petitions, exhibits, letters, and all other matters pertinent 
to the hearing. 

While certain of the protest petitions did not comply with the 
Board's Rules of Procedure, all were received and accepted in 
evidence. A number of letters favoring and objecting to the application 
were received from various persons and organizations. 

The principal Protestants contended in the main that the 
application should be barred by reason of Section 2-103 of the 
Regulations; that there were adequate license services in the 
neighborhood; that the existing parking and traffic problems would be 
seriously aggravated; and that the said license and conditions resulting 
would greatly impair the livability of the neighborhood and adversely 
affect the property values. 

All testimony, evidence, exhibits, and pertinent material 
received at said hearing were given such weight as the Board deemed 
appropriate. After due consideration of the above, a study of the 


number of alcoholic beverage licenses in the neighborhood, and a 


survey of the neighborhood by the Board members, the Board Finds: 
1. That the neighborhood as delineated by the Board is as 
follows: 
Beginning at 37th Street, N.W., and P Street, N.W., 
South on 37th Street, N.W., to Canal Road, N.W., East on 
Canal Road, N.W. and M Street, N.W., to 33rd Street, N.W., 
North on 33rd Street, N.W., to P Street, N.W., West on 
P Street, N.W., to 37th Street, N.W. 
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2. That a Retail Class 'D"' license has been in effect 
preliminarily since March 24, 1934 to July 2, 1943 and continuously 
since June 5, 1945 to January 31, 1962. On July 2, 1943, there was 
a denial of a Retail Class 'D"' license under Section 3 (the 400-foot 
rule) of the Regulations. On September 13, 1944, a Retail Class 'D" 
application was again denied under Section 3 of the Regulations. It 
should be noted that the basic requirements for a Retail Class wD"! 
license are identical with those for a Retail Class "'C"' license. 

3. That the evidence fully established that this rbstaurant 
business was established in 1928 and has operated since that time as 
a restaurant; that a request with plans submitted was received from 
the Applicant requesting permission to enlarge and remodel the 
premises in 1961, and said request was approved by the Board. This 
is not a business established subsequent to January 24, 1934. The 
fact is that there is a bar imposed by both Section 7 of the Act and 
Section 2-103 of the Regulations (with exceptions noted) as to licenses 
for businesses established subsequent to the enactment of this Act 
(January 24, 1934). The fact that there was formerly in Section 3 of 
the Regulations, approved January 24, 1934, (since deleted) this 
provision: ''That this Section shall not apply to any business established 
on January 24, 1934, within such prohibited distance . . ” did not, nor in 
any way, alter the plain language of the Statute. (Underscoring supplied.) 

4, That a careful analysis and scoring of all objection petitions 
reveals the owners of said property so signing lying within the 600 
foot radius is substantially less than the required majority of all 
real property zoned residential. Hence, the provisions of 14(c) of the 
Act are not applicable. | 

5. That the evidence reveals that each of the principal officers 
and directors of the corporation, the Applicant, to be of good moral 


character and generally fit for the trust to be in them reposed. 
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6. That each of the principal officers of the corporation, the 
Applicant, is a citizen of the United States and not less than twenty-one 
years of age. 

7. That no substantive proof was adduced to show an alleged 
adverse effect would ensue by reason of parking in this area. 

8. That full and careful consideration has been given to all of 
the evidence adduced concerning the character of the premises, its 
location, its surroundings, and the wishes of the persons residing or 
owning property in the neighborhood. That the objections as stated 
and presented at the hearing are insufficient to justify a denial of 
the license sought and that the granting of said license does not violate 
the provisions of Section 14(a)5 of the Act, especially in view of the 
fact that Georgetown University and Holy Trinity Complex favor the 
Applicant's request for a Retail Class "'C" license. 

9. That the place for which the license is sought to be issued 


is appropriate. 


CONCLUSION 
WHEREFORE, It is the Finding of the Board, this 20th day of 
April, 1962, that the premises 1224-26-28 - 36th Street, N.W., is 


appropriate for the license desired, and the same may issue if and 


when the Applicant meets all the requirements of this and other 
Municipal Agencies. 


ALCOHOLIC BEVERAGE CONTROL 
BOARD OF THE DISTRICT OF COLUMBIA 


/s/ Frank E. Weakly 
/s/ James G. Tyson 


Appl. No. 8722 
April 20, 1962 


[ Filed August 22, 1962] 

DEFENDANT RJM'S MOTION FOR SUMMARY JUDGMENT 

Comes now defendant RJM, Inc., a corporation, and moves 

this Honorable Court for a Summary Judgment in its favor on the 
Supplemental Complaint filed herein, on the ground that such 
Supplemental Complaint when considered with the transcript of 
proceedings before the Alcoholic Beverage Control Board and the 
records of such Board, all of which are made a part hereof by 
reference, shows that there is no genuine issue as to any material 
fact and that this defendant is entitled to judgment as a matter of 
law. 


/s/ J.E. Bindeman | 


| 
/s/ Eugene L. Stewart 


/s/ Leonard W. Burka 


Attorneys for Defendant RJM, Inc. 
| 


ok Ok 
| 
| 
| 


[ Filed August 23, 1962] 


PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 
Come now the Plaintiffs herein and move this Honorable 
Court for Summary Judgment in their favor on the ground that the 
Supplemental Complaint herein, when considered together with the 
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transcript of the relevant proceedings before the Alcoholic Beverage 


Control Board, the Exhibits received in evidence before said Board, 
and the relevant records thereof, shows that there is no genuine issue 
as to any material fact and that the plaintiffs are entitled to judgment 


as a matter of law. 


/s/ ¥F. Trowbridge Vom Baur 


*x* * 


/s/ Charles R. Richey 
* * * 


Attorneys for Plaintiff 


[ Filed September 20, 1962] 


MOTION OF DEFENDANT, ALCOHOLIC 
BEVERAGE CONTROL BOARD MEMBERS 
FOR SUMMARY JUDGMENT 


The defendant, individual members of the Alcoholic Beverage 
Control Board, moves this Court for Summary Judgment in their 
favor on the ground that plaintiff's supplemental complaint, when 
considered with the transcript of the proceedings before the Alcoholic 
Beverage Control Board and records of that Board, of which are 
made a part hereof by reference, shows that there is no genuine issue 
as to any material facts and that this defendant is entitled to 
judgment as a matter of law. 


/s/ Chester H. Gray 
Corporation Counsel, D.C. 


/s/ John A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ James M. Cashman 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendant 
Alcoholic Beverage Control Board 


[Filed Dec. 19, 1962] 
MEMORANDUM 


On February 2, 1962, R.J.M., Inc., a District of Columbia 
corporation, (hereinafter called RJM), pursuant to Title 25, D.C. 
Code,Sections 114 and 115(a), filed application for a Class "C" liquor 
license for the license year ending January 31, 1963, for use in the 
eration of its restaurant at 1224-28 Thirty-sixth Street, N. W., 
known as the 1789". Public hearings were held before ihe Alcohol 
Beverage Control Board (hereinafter called the Board) on March 26, 

27, and 28, 1962, during which testimony was heard and evidence 
submitted in the form of petitions, exhibits, letters, etc.; and considered 
by the Board. On April 20, 1962, the Board issued written findings 

of fact and conclusions of law, declaring that the requested Class "C" 
license ''may issue if and when the Applicant meets all the requirements 
of this and other Municipal Agencies.'' Subsequently, in july, 1962, 

all requirements were met and the license issued on July 18, 1962, 

and is presently in effect and use in the operation of the My 789"' res- 
taurant. | 

Plaintiffs herein, in their supplemental complaint filed July 23, 
1962, oppose the action of the Board and request that its Findings of 


Fact and Conclusions of Law of April 20, 1962, be set aside and declared 


void by this Court. | 

Several points are raised by Plaintiffs, four of which will be 
discussed in detail. They are: (1) that the Board failed to give 
proper legal notice pursuant to Title 25, D. C. Code, Section 115(b); 
(2) that the Board was without jurisdiction to entertain the application 
of February 2, 1962, said application being barred by Board Regulation 
2-127; (3) that Board Regulation 2-103 is an absolute bar to the 
issuance of said license; and (4) that the findings of the Board are 
not supported by substantial evidence. | 
A brief review of the facts discloses the following:| Since ap- 


proximately 1928 a restaurant business has existed at premises 1226 


14 
Thirty-Sixth Street, N. W., formerly known as the "Hilltop". A Class 


'D" license was first issued to the restaurant business on March 24, 
1934, and continuously each year thereafter through the license year 
ending January 31, 1962, with the exception of approximately three 
years. In June, 1960, RJM purchased the restaurant business from 
the then owner, and in August, 1960, the then existant Class "D" license 
was transferred to RJM. RJM operated the restaurant as such for 
little more than a year. 

Thereafter, Robert J. McCooey, the principal officer of RJM, 


devised plans to enlarge the restaurant, and then entered into a lease 


agreement with the owner of premises 1224-28 Thirty-Sixth Street, 


N. W., the owner being Georgetown University. The lease provided 

for the payment of rent plus a stated percentage of the gross receipts 

of the restaurant business. Georgetown University also agreed to 
support RJM's application for a liquor license, and to solicit the support 
of Holy Trinity Church for said application. 

The block in which the restaurant is located is zoned commercial, 
and includes another restaurant which holds a Class "'D" license. RJM's 
plans to remodel and enlarge the restaurant at an estimated cost of 
$350,000 were approved by the District of Columbia and the Fine 
Arts Commission. 

In December, 1960, RJM applied for a renewal of the Class "D" 
license, which was issued without objection in February, 1961. In 
August, 1961, RJM applied to the Board to change the Class ''D" license 
to a Class "'C" license, the application being for the balance of the 
license year ending January 31, 1962. This application was opposed 
and hearings were held by the Board on November 28, 29, and 30 and 
December 4, 1961. On December 11, 1961, the Board issued findings 
of fact and conclusions of law, stating that the premises were appro- 
priate for a Class ''C"' license and that said license ''may issue if 
and when the applicant meets all the requirements of this and other 


Municipal Agencies." 
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On January 31, 1962, the expiration date of the license year for 


which that application was made, remodeling of the restaurant was not 
complete. Therefore, RJM was unable to meet the stated requirements, 
and the application expired without any license having been issued there- 
on. Meanwhile, judicial review of the Board's findings of December, 
1961, was sought. 
The original complaint herein was filed January 19, 1962, con- 
testing the Board's findings of December 11, 1961. Subsequently sum- 
mary judgment was granted for the defendant on March 5, 1962, on 
the ground that the matter was moot. An appeal was taken, but upon 
the request of plaintiffs the case was remanded to the District Court 


for the purpose of amending the complaint to contest the Board's 


findings of April 20, 1962. The amended complaint and the answer 
thereto are presently before the Court for consideration on cross 
motions for summary judgment. | 

I | 


Notice pursuant to 25 D. C. Code 115(b) : 


Notice of RJM's application of February 2, 1962, having been 
protested, and remonstrance against the granting of the license filed, 
the application was set for hearing on February 28, 1962, pursuant to 
25 D. C. Code 115(b), which states in part, | 

", , .if remonstrance against the granting of such license is filed, 
no final action shall be taken by the Board until the remonstrant 
shall have had an opportunity to be heard,...". 

However, due to certain objections filed with the Board, ‘the Board 
ordered a re-advertisement and re-placarding of the premises, and a 
new hearing date was set for March 14, 1962. ! 

Certain information then came to the Board's attention with 
respect to a hearing on the original complaint (Board's findings of 
December 11, 1961) in this case, to be held in the United States Court 
of Appeals for the District of Columbia Circuit on March 15, 1962. 
Acting on said information, the Board, on Wednesday, March 7, 1962, 
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convened forthe purpose of hearing from the parties as to a continuance. 


The following excerpts are from the record of that hearing: 


Mr. vom Baur: I should like to move that the hearing now 
scheduled for the 14th of March, 1962, be continued until ten 
days after the Court of Appeals has decided the appeal there 


pending on the merits 


Mr. vom Baur: I would prefer, since the Motion is scheduled, 

if the Board is going to grant the Motion, for a continuance from 
the 15th, that I would say the latter part of the week, or the 
succeeding Monday, the 26th, would be entirely suitable to me. 
(Tr. 18). 


* OK Ok 
The Chairman: What date did you suggest, Mr. vom Baur? 


Mr. vom Baur: I suggested the 26th, Sir, if you were going to 


consider the alternative prong of my Motion. 


The Chairman: The Board has conferred and denies the motion 
for an indefinite date, but will grant the Motion for continuance to 
a fixed date. . .(Tr. 24). 

* KOK 

The Chairman: The Board has conferred, and as there is a 

little conflict here, we will cancel the conflict and set the hearing 
for March 26th at 10:00 o'clock. (Tr. 27). 

* OK OK 

The Chairman: Mr. vom Baur, I want it understood, however, 
that this is'a continuation of the hearing formerly scheduled for 
March the 14th, which has already been advertised and duly 
placarded in accordance with Section 14 of the Act itself. 


Mr. Tyson: And the petition to be filed should be filed by the 9th. 


Mr. vom Baur: They still have to be filed by the 9th. 


Mr. Tyson: Oh, yes. 

Mr. vom Baur: Couldn't we have an extension of two weeks ? 
Mr. Tyson: No; no. (Tr. 28). | 

* OK OK | 

Mr. Tyson: "Five days prior to the date set for hearing in said 


Notice; in said notice." 


The Chairman: Yes, "in said Notice.” 


Mr. vom Baw: That is the hearing date continued to the 26th. 


Mr. Tyson: No; it says, "Notice." 


That was just to accommodate you 


The Chairman: Anything further? All right. 
Thank you very much. (Tr. 29). 


A reading of the record of the above proceedings demonstrates 
that it was protestants’ (plaintiffs) wish for a continuance from March 
14th to the 26th, and that it was made clear that no re-advertisement 
and re-placarding would be had, and there was no questibn as to notice 
raised at the hearing on March 7, 1962. Counsel for protestants noted 
no objection at that time. : 

Nevertheless, at the commencing of the hearing at!10 A. M. on 
March 26, 1962, Mr. vom Baur, counsel of record for protestants at 
the hearings before the Board, moved to dismiss the proceedings on 
the ground that proper notice had not been posted on the peeriaee: 
The Board denied the motion. (Tr. 2, 3). | 

The record clearly establishes that the petition referred to at 
the March 7th hearing were protests by property owners and residents 
which were to be filed with the Board by March 9, 1962, by counsel, 
Mr. vom Baur: that he had possession of these petitions, which recited 
the names and addresses of the protestants, plus additional petitions 


(Protestants' exhibits la and 1b), filed at the time of hearing on March 26th. 
| 
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As counsel for the protestants, Mr. vom Baur had notice, and they 
through him. 

The Court therefore finds that the Board complied with the require- 
ment for proper notice under 25 D.C. Code 115(b), and that counsel's 
subsequent request for a continuance and the Board's granting of same 


in no way effected 'the validity and sufficiency of that notice. 


II 
Board Regulation 2-127 


Plaintiffs maintain that the Board was without jurisdiction to 
entertain RJM's second application for a Class "'C" license filed with 
the Board on February 2, 1962; and allege that since, under the first 
application for the license year ending January 31, 1962, RJM failed 
to meet the conditions upon which the license was to issue before the 
end of that license year, that, in effect, the application was denied; 
and therefore RJM was prohibited under Board Regulation 2-127 from 
making a second application for a license of the same class within one 


year of January 31, 1962. 
Board Regulation 2-127 reads as follows: 


"Denial, Withdrawal, of Application. 
(a) Where an application for the issuance or transfer of any 
alcoholic beverage license for any place has been denied by 
the Alcoholic Beverage Control Board, a second application 
for the same class shall not be considered within the period of 
one year from the date of denial of the first,...". 


From the language of the Board's findings of December 11, 1961, 
it is clear that the application was granted subject to certain precedent 
conditions being met, the Board stating, ''. .. the premises ...is 
appropriate for the license desired, and the same may issue if and 
when the applicant meets all the requirements of this and other municipal 


Agencies." 
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The law requires annual application for renewal to be made with 


the Board. The license year in this case expires each January 3ist. 
What took place here, as the record amply discloses, is that RJM had 
not completed the remodeling of the '1789"' restaurant by the end of 
the license year, and therefore the application expired before the 
license issued. | 
Accordingly, the Court finds that the Board, under the circum- 
stances, had jurisdiction to entertain RJM's second application of 
February 2, 1962, and was not barred from considering said application 


by Board Regulation 2-127. 


I 
Board Regulation 2-103 


Plaintiffs maintain that Board Regulation 2-103 prohibits the 
granting of RJM's application. A brief review of the history of that 
regulation and the statutory authority under which it was promulgated 
disclose the following: | 

Pursuant to Title 25, D. C. Code, Section 107, “The Commissioners 
are... authorized to prescribe such rules and regulations not incon- 
sistent with this chapter as they may deem necessary. . Le and"... 
shall have specific authority’ to make rules and regulations for the 
issuance, transfer, and revocation of licenses; ... to forbid the 
issuance of any class or classes of licenses for businesses established 
subsequent to January 24, 1934, near or around schools, colleges, univer- 
sities, churches or public institutions .. ."" (Jan. 24, 1934, 48 Stat. 322, 
ch. 4, Sec. 7: June 29, 1953, 67 Stat. 102, ch. 159, 3404(a). 

Under authority of this Statute the Commissioners in 1934 pro- 


mulgated Section 3 of the Board's Regulations, which reads in part: 


"(a) No license ... shall be issued for any place of business 
within 400 feet of any public, private, or parochial, primary, 
elementary, or high school, or any college, university or church: 
Provided, however, that this section shall not apply to any bus- 
iness established on January 24, 1934, within such prohibited 


distance, .. ."” | 
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The successor to Section 3 is Board Regulation 2-103, promul- 
gated in 1948, which reads as follows: 
"2-103. License Near School, College, University, or 


Church. (a) No license, other than a retailer's license, class 


C or class D, issued for a bona fide club or hotel, or a retailer's 
license, class B, or a retailer's license, class E, or a retailer's 
license, class F, shall be issued for any place of business with- 
in 400 feet of any public, private or parochial, primary, elementary, 
or high school, or any college, universtiy, or church: Provided, 
however, That this subsection shall not forbid the issuance of 

a license for any place within such prohibited distance for which 
said place a license of the same class has been issued and is 

in effect on the date the application is filed, nor forbid the trans- 
fer of a license in the discretion of the Board from one premises 
within such prohibited distance to another premises within the 
same prohibited distance, nor forbid the issuance of a license 

in the discretion of the Board for a place of business located 
within 400 feet of a church if (1) the Board is satisfied that such 
church has an enrolled membership of less than 100 persons, or 
(2) the Board is satisfied (a) that such church has 100 or more 
members and (b) that, as evidenced by written statement to the 
Board by the proper governing body of such church, it does not 
object to the granting of said license, nor forbid the issuance of 
a license for any place within such prohibited distance if, at the 
time such school, college, or university established its location, 
there was within 400 feet of such school, college or university a 
place of business holding a license of the same class as that 
applied for. Said distance shall be measured between the nearest 
street main entrance to said place of business and the nearest 
street main entrance to said school, college, university, or 
church by the shortest line between such entrances on, over or 
across any public traveled way or public park or parking. This 


subsection shall not apply where the main street entrance to said 
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| 
school, college, university or church itself is actually on or 


occupies ground zoned commercial or industrial according to 


the official atlases of the Zoning Commission of the District of 
Columbia. (Jan. 29, 1948.) (July 1, 1954). (January 9, 1958)." 


Plaintiffs contend that 2-103 is an absolute bar to the issuance of 


the Class "'C" license to RJM, since "the nearest street main entrance 
to" the "1789" restaurant is less than 400 feet to the nearest street 
main entrance to (1) The Edmund A. Walsch School of Foreign Service 
(110 feet away): (2) The W. Coleman Nevila School Building (211 feet 
away): and (3) The Holy Trinity Grammer School (305 feet away). 

The Board considered this contention in paragraph 3 of its findings 
of April 20, 1962. It found that since, ''the evidence fully established" 
that the business was established prior to January 24, 1934, the enact- 
ment date of Section 7 of the Act (25 D.C. Code 107), giving the Com- 
missioners authority to make regulations "'to forbid the issuance of 
any class ... license for businesses established subsequent to 
January 24, 1934, near or around schools, colleges, universities, teat 
that neither Section 7 of the Act nor the Board Regulation 2-103 was 
a bar to the Board's issuance of the requested license to RJM. 

The Court finds that the finding of the Board is based on sub- 


stantial evidence, and in fact is supported by administrative precedent. 
JRM, in its exhibit 14 before the Board, refers to six opinions of 
| 


former Corporation Counsel of the District of Columbia, each approved 


by the Commissioners, and all supporting the Board's interpretation 
found in paragraph 3. Five of these opinions concerned Section 3 of the 
Board's regulations, and one concerns its success, Board Regulation 
2-103. | 

Such interpretation, not being clearly erroneous, is binding upon 
the court. Bailey v. Richardson, 86 U.S. App. D. C. 248, 182 F. 2d 46, 
states: 


"The procedure followed represented an administrative interpre- 


tation of an administrative order, and the courts follow such 
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interpretations unless the error is clear.” (U.S. App. D.C. 


at page 254). 


See also: Stanley Company of America v. Tobriner, 111 U.S. App. 


D. C. 404, 298 F. 2d 318: California Company v. Udall, 111 U.S. App. 
D.C. 264, 296 F. 2d 384. 

The Court finds that the Board's interpretation is supported by 
substantial administrative precedent, and as such should be sustained. 

Plaintiffs further object tothe Board's finding in paragraph 3 
"that this restaurant business was established in 1928 and has operated 
since that time as a restaurant . . . This is not a business established 
subsequent to January 24, 1934." The record established this as to 
the premises 1226 - Thirty-sixth Street, N. W., formerly the Hilltop 
Restaurant. It is also clear that RJM purchased that restaurant 
business from the former owners in June, 1960, and further, that 
they operated it as such for a while. Subsequently, RJM sought, and 
was granted, permission to expand the premises by the appropriate 
governmental authority. 

Plaintiffs contend that now it is not the same restaurant business 
established in 1928, and therefore the Board's application of its inter- 
pretation of Regulation 2-103 is erroneous. It is agreed that the pre- 
mises are larger now, and can accommodate more patrons. The 
Board held that fact, however, does not change the basic nature of the 
business, but only its size and ability to accommodate and better serve 
restaurant goers. 

The Court is of the opinion that the Board's finding ''that this 
restaurant business was established in 1928, and has operated since 
that time as a restaurant” is supported by substantial evidence in 


the record, and should be sustained. 
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IV 
FINDINGS OF THE BOARD 


Plaintiffs contend that the findings of the Board are not supported 


by substantial evidence. In its Findings of Fact and Conclusions of 
Law dated April 20, 1962, the Board set out nine Findings of Fact, 
which the Court has considered. The Court notes Plaintiffs do not 
quarrel with the following findings: | 

1. The delineation of the neighborhood; and 

5 and 6, relating to the good moral character, citizenship and 


age of the principal officers and directors of the corporation. 


The Court has reviewed each of these findings and finds each to 
be supported by the record, and therefore, the Court sustains Findings 
1, 5 and 6. | 

The Board's Finding numbered 4 reads: | 

"That a careful analysis and scoring of all objection petitions re- 

veals the owners of said property so signing lying within the 600 

foot radius is substantially less than the required majority of 

all real property zoned residential. Hence, the provisions of 

14(c) of the Act are not applicable. 


It is noted that plaintiffs have conceded that the provisions of 
Section 14(c) of the Act do not apply. However, in the record much 
to do has been made of the fact that Georgetown University is the major- 
ity property owner within this area, and also that the University is the 
prime supporter of RJM's application since under its lease with RIM 
it shares in the profits of the restaurant business. Both contentions 
are amply supported by the record. However, the Board fulfilled its 
obligation by considering the property owners within the 600 foot radius, 
and found the provisions of Section 14 (c) were not applicable, and the 
Court finds this to be supported by the record and the provisions of the 
statute, and the Court therefore sustains the Board's Finding numbered 
4. 


Paragraph 2 of the Board's findings is closely related to the 
findings in paragraph 3, discussed in detail in part III above. The 
record clearly discloses that the restaurant business in question was 
established in 1928, and a retail Class "D" license has been in effect 
since March 24, 1934, through the license year ending January 31, 
1962, with the exception of approximately three years. However, 
plaintiffs take exception to the last sentence in paragraph 2, which 
reads: "It should be noted that the basic requirements for a Retail 
Class "D" license are identical with those for a Retail Class "'C" 
license.” Flaintiffs contend this is incorrect; that section 14(a)(5) 
of the Act, 25 D. C. Code 115(a), requires that the place for which 
each license is to'issue be an appropriate one, considering the char- 


acter of the premises, etc., and must be determined on an individual 


basis. Clearly the sentence referred to does not say all the require- 


ments are the same, but merely the basic requirements. See Title 
25 D. C. Code, Section 111(g), (h). 

The Court has reviewed the record and is of the opinion Board's 
findings in paragraph 2 are supported by the record, and therefore the 
Board's finding numbered 2 is sustained. 

The Board's finding numbered 3 has previously been discussed 
and sustained in part III above. 

Paragraph 7 of the Board's findings states: 


"That no substantive proof was adduced to show an alleged adverse 


effect would ensue by reason of parking in this area.” 


To this Plaintiffs take strong exception, and contend that already diffi- 
cult parking conditions will be made impossible: that since Georgetown 
University has two schools across the street and the main campus 
around the corner from the premises, the students now park in the 

area crowding the residents; and that, if further traffic comes into 

the area, it will drive the residents farther and farther from their 
homes in search of street parking. Plaintiffs contend this alone is 
sufficient to deny the license to RJM. The defendant RJM maintains that 
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the restaurant is primarily for the use and pleasure of the students, 


faculty and their guests, who are already in the area attending school 
or other functions. RJM admits that the restaurant will be opened to 
the public. | 

Extensive evidence was submitted as to this point, and the 
Board found that the license requested should not be denied for this 
reason. This finding is based on substantial evidence in the record, 
and the Court sustains Finding numbered 7. | 


Paragraph 8 and 9 of the Board's Findings read: 


"8, That full and careful consideration has been given to all 

of the evidence adduced concerning the character of the pre- 
mises, its location, its surroundings, and the wishes of the persons 
residing or owning property in the neighborhood. That the ob- 
jections as stated and presented at the hearing are insufficient 

to justify a denial of the license sought and the granting of said 
license does not violate the provisions of Section 14(a) 5 of the 
Act, especially in view of the fact that Georgetown) University 


and the Holy Trinity Complex favor the Applicant's request for 


a Retail Class "'C" license. 


"9. That the place for which the license is sought to be issued 
is appropriate." | 


Plaintiffs contend these findings are insufficient under Section 14(a) 
5 of the Act and are not supported by the record. Said section provides: 


"That the place for which the license is to be issued is an appro- 
priate one considering the character of the premises, its surround- 
ings, and wishes of the persons residing or owning property in 
the neighborhood of the premises for which the license is desired." 
(25 D. C. Code 115(a)5). | 


The Board employed the words of the statute in drafting its 
findings. Plaintiffs would have the Board make a finding as to each 
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phrase of the statute, that is, the "place . . . is appropriate" and then 
elaborate in detail why so. This, of course, the Board need not do. 

The Board's ‘duty is to provide the opportunity for hearing, and 
from the evidence adduced make the required findings as supported 
by the record. Paragraph 8 clearly indicates the Board considered 
all of the dictates of Section 14(a)5 and found". . .that the granting 
of said license does not violate the provisions of Section 14(a)5 of the 
Act, ...", and in paragraph 9 the Board found "the place ....is 
appropriate.” Whether or not the Board could have been more detailed 
in these findings is not controlling. The Court's concern is whether 
or not the findings, as they stand, are sufficient and supported by the 
record. 

In its Finding numbered 8 the Board states, ''That full and careful 
consideration has been given to all of the evidence adduced... ."' as 
to the character, location and surroundings of the premises, and the 
wishes of persons residing and owning property in the neighborhood. 

The record discloses that the evidence adduced indicated the 
premises was to be a first class restaurant, with a rathskeller in the 
basement, designed in federal motif, and primarily designed to serve 
the Georgetown University students, faculty and their friends; located 
on the corner of Thirty-sixth Street and Prospect Street, N. W., there 
being a dry cleaning establishment, barber shop, a delicatessin, Teehans 
Restaurant, a coin operated machine drycleaning establishment, and a 
clothing store all on the same block: that directly across the street 
are two school buildings, both belonging to Georgetown University; and 
that many of the business establishments have been there for a number 
of years, and in certain cases, before some of the plaintiffs moved into 
the area. 


As to the wishes of the residents and property in the area, the 


record discloses that the director of Holy Trinity Church, directly up 


and across the street from the premises, has given his full support 


to RJM's application, as has the director of Georgetown University; and 
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fother) et 
a majority of the real property owners located within a 600-foot 


radius of the premises approved of the application. 

In reviewing these findings the Court is mindful that the Board 
is the public agency charged with the primary responsibility of deter- 
mining the appropriateness of the place for which the license is re- 
quested. In so doing, the Board must consider all of the evidence 
adduced, both pro and con, including the wishes of the residents and 
property owners in the immediate area; and in drafting Finding num- 


bered 8, the Board considered the fact that "Georgetown University and 
the Holy Trinity Complex" favored the request of RJM. In doing so, 
the Board undoubtedly knew that both Georgetown University and Holy 
Trinity Church and School were both owned and operated by the Jesuit 
Order of the Catholic Church, that Georgetown University had agreed 
to support RJM's application for a license and to solicit ‘the support 
of Holy Trinity Church for said application, and further, that the Univ- 
ersity, in its lease agreement with RJM, was to share in the profits of 
the restaurant business. The Court recognizes that the Board had 


no easy task in weighing this information and the wishes of the other 


residents and property owners. However, having done so, the Board 
concluded, and so found, ''That the objections as stated and presented 
at the hearing are insufficient to justify a denial of the license, and 
that the granting of said license does not violate the provisions of 
Section 14(a)5 of the Act,. . .". The Board, thus, gave full consideration 
to all of the evidence and the statute's mandate, and accordingly made 
its finding of fact. The Court considers that the expertise of the Board 
in making an administrative findings is controlling, and further that 
its findings are supported by the record and it therefore sustains the 
Board's Findings numbered 8 and 9. | 

Throughout the Court's review of this case, the Court has been 
mindful that the question before it ''was whether the findings of the 
Board were So arbitrary or capricious, or so unsupported by evidence 
as to be unwarranted as a matter of law." Minkoff v. Payne, (1 953) 

Sa Fate eae 
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93 U.S. App. D. C. 123, 125, 210 F. 2d 689, and after careful consid- 
eration of the entire matter, the Court concludes that ''The record does 
not afford a solid basis for court disagreement with the findings and 
conclusions reached by the public agency charged with the primary 
responsibility for the relevant determination ", 93 U.S. App. 
D.C. 127. 

It is not for the Court to weigh the evidence adduced at the hearing 
before the Board, nor is it for the Court to substitute its judgment for 
the findings of the Board. The Court finds that in this case the Board 
gave full and complete consideration to all of the evidence adduced, 
and the findings of the Board are supported by the evidence and the 
record. The Court further finds that the Board was not arbitrary or 
capricious in So drafitng its findings of fact and conclusions of law. 

Accordingly, the Board's Findings of Fact and Conclusions of 
Law of April 20, 1962, are sustained. 

Plaintiffs’ motion for summary judgment therefore is denied; and 
defendants’ motion for summary judgment is granted. 

It is noted that the Defendants, Alcoholic Beverage Control Board, 
and its individual:members, have joined in the motion for summary 
judgment of defendant, RJM. 

Counsel for defendants will prepare an appropriate order. 


/s/ Leonard P. Walsh 
JUDGE 


December 19, 1962 


[Certificate of Service] 


| 
| 
[Filed Jan. 11, 1963] | 
ORDER | 
This cause came on for hearing on motions for summary judgment 
filed herein by plaintiffs, by defendant Alcoholic Beverage Control 
Board, and by defendant RJM, Inc. Upon consideration of said motions, 
the points and authorities submitted in support thereof and in opposition 
thereto, and upon further consideration of the complete record, in- 
cluding the transcript of proceedings before the Board and exhibits 
introduced in evidence before said Board, and after argument by 
counsel, it is by the Court this 11th day of January, 1963; 
ORDERED, ADJUDGED and DECREED as follows: 
1. That the motion of the plaintiffs for summary judgment be, 
and the same is hereby, denied. | 
2. That the motion of the defendants Alcoholic Beverage Control 
Board and Frank E. Weakly, James G. Tyson, Richard ¢. Sullivan 


and Louis Nichols, individually and as members of the Alcoholic 


Beverage Control Board for the District of Columbia for summary 
| 


judgment be, and the same is hereby, granted. 

3. That the motion of the defendant RJM, Inc. for summary judg- 
ment be, and the same is hereby, granted. | 

4. That the Complaint and the Supplemental Complaint To Set 
Aside Order Of The Alcoholic Beverage Control Board And For Equit- 
able, Declaratory And Other Relief shall stand dismissed, with costs 
to the defendants. | 


/s/ Leonard P. Walsh | 
JUDGE | 


[Certificate of Service] 


[Filed Feb. 7, 1963] 


NOTICE OF APPEAL 


Notice is hereby given this seventh day of February, 1963, that 
Plaintiffs H. Struve Hensel, et al hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the eleventh day of January, 1963, in favor of 
Defendants against said Plaintiffs 


/s/ F¥F. Trowbridge vom Baur 
Attorney for Plaintiffs 


2 October 1934. 


| 

RE: A.B.C. Board requests ruling under Section 3 of the A.B.C. 
Regulations, on the application of David Kaplan, 1120 H Street, N.E., 
whose premises are within 400 feet of Douglas N.E. Church. 


TO: The Commissioners. 


REPORT: David Kaplan, 1120 H Street, N.E., has conducted a busi- 
ness known as the "Star Cleaners and Dyers" and wishes to obtain a 
Retailer's License, Class A, in order to sell beverages of all kind, 
"off-sale’. The premises are within 400 feet of Douglas M. E. Church 
at 11th and H. Streets. N.E., and the A.B.C. Board requests opinion as 
to whether or not the license can be issued in view of Section 3 of the 
A.B.C. Regulations, which provides: | 
"Section 3. | 
(a) No license other than a retailer's license Class B, or 
a retailer's license class C or class D issued for a club or hotel, 
or a retailer's license class E, or a retailer's license class F 
issued as hereinafter provided, shall be issued for any place of 
business within 400 feet of any public, private, or parochial pri- 
mary, elementary, or high school or any college, university, or 
church: Provided, however, That this section shall not apply to 
any business established on January 24, 1934, within such pro- 
hibited distance, nor forbid the issuance of a license for any place 
within such prohibited distance for which said place a license of 
the same class has been issued and is in effect on the date the 
application is filed. A retailer's license class F may be issued 
for a place within such prohibited distance with the consent of 
such school, college, university, or church. Said distance shall 
be measured between the nearest street entrance to said place 
of business and the nearest street entrance to said school, col- 
lege, university, or church by the shortest line between such 
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entrances on,' over, or across any public traveled way, or public 
park or parking. 

"(b) No beverage shall be sold or served by any licenses upon 
any portion of any premises not within a building which said por- 
tion of said premises fronts upon, abuts, or adjoins or is opposite 
to the premises of any public, private, or parochial primary, ele- 
mentary, or high school, college, university, or church. This sub- 
section shall'not apply to the premises designated in a retailer's 
license class F." 

No question arises, what is meant by the words "any business" 
established on January 24, 1937? 

Mr. F. Joseph Donohue, attorney for Mr. Kaplan, contends that 
"any" is used in sense and meaning of "all", He urges that the A.B.C. 
Board has heretofore construed the same as such, citing the Sun Radio 


Company at 938 F. Street, N.W., which place (he says) was used for a 


retail radio business on and prior to January 24, 1934; is within 400 
feet of St. Patrick's Church and has obtained a Retailer's Class A Li- 
cense. He also cites, James O. Stevens, 2626 Bladensburg Road, N.E., 
engaged in the sale of coal and ice on and prior to January 24, 1934, 
which premises are within 400 feet of the 14th Street Church of Christ. 

This office has no knowledge of the facts pertaining to the issu- 
ance of the license to the Sun Radio Company. In the case of Mr. James 
O. Stevens, he had obtained a permit to sell 3.2 beer and was so doing 
as part of his business on January 24, 1934. 

This regulation must be construed in the light of the provisions 
of Section 7 of the A.B.C. Act under which the Commissioners are au- 
thorized "to forbid the issuance of any class or classes of licenses for 
businesses established subsequent to the date of the enactment of this 
Act near or around schools, colleges, universities, churches, or public 
institutions." 

In my opinion, the word "business" used in the portion of the Act 
and the regulation above quoted refers to the business for which the li- 
cense is issued. In the case of "'on-sale"' licenses, the license under 
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the statute is issued for a particular business to which the! sale of alco- 


3 Meare | 
holic beverages is incidental, such as a restaurant or tavern. There- 


fore, if the business for which the license is desired was in existence 
on January 24, 1934, the owner of such business is not precluded from 
obtaining a license merely because it is within a distance of 400 feet of 
a church or school. "Off-sale" licenses are issued only for the sale of 
alcoholic beverages. For example, a retailer's license, Class A, is not 
issued for a cleaning and dying establishment; it is issued only for the 
business of retailing alcoholic beverages. That business was not in 
existence on the premises here involved on January 24, 1934. On the 
other hand, had the applicant on that date been engaged in the selling 


of 3.2 beer under a permit, he would have been conducting a business 


for the sale of alcoholic beverages, and the desired license could be 
issued to him. The definition of alcoholic beverages in the A.B.C. Act 
includes 3.2 beer. | 

The purpose of the regulation was not to take from one who had 
established a business of selling alcoholic beverages the right to sell 
in the future merely because of the location of a church or school with- 
in 400 feet, or to prevent one from selling such beverages as an inci- 
dent to an established restaurant, tavern, etc. It did intend to prevent 
new businesses for the sale of alcoholic beverages from being opened 
within such distance. The business for which the license ks here de- 
sired is a new business. | 

Of course, the Board has authority to deny a license even for an 
established business, if, in its judgment, the location is an inappropri- 
ate one considering its proximity to a church or school. 
RECOMMENDATION: 

Therefore, this office is of opinion that a “tailoring shop" or 
cleaning and dyeing business" is not a business within the provisions 
of Section 3 of the A.B.C. regulations, and it is recommended that the 
A.B.C. Board be furnished a copy of this opinion. 


/s/ E. Barrett Pretgmnan 
/t/ E. Barrett Prettyman 
TGW:RDN Corporation Counsel, yy C: 


APPROVED BY THE COMMISSIONERS OF 
THE DISTRICT OF COLUMBIA SITTING AS 
A BOARD-- October 9, 1934. 


11 February 1935 
THE COMMISSIONERS. 


The Alcoholic Beverage Control Board requests ruling un- 
der Section 3 of the A,B.C. Regulations on the application 

of Edwin O. Cockey, 1564 Wisconsin Avenue, for a retailer's 
license, class A, whose premises are within 400 feet of a 
church. 


REPOT: The Whittelesy Drug Stores, Inc., had a 3.2 beer license for 


premises 1564 Wisconsin Avenue on January 23, 1934. Upon expiration 


of this license they did not apply for a new license. This pharmacy busi- 
ness was later sold to Edwin O. Cockey who now operates it, and has 
made application for retailer's class A license. The premises are with- 
in 400 feet of a church. Section 3 of the Alcoholic Beverage Control 
Regulations, so far as material here, provides: 

"No license other than a retailer’s license, class B, ora retailer's 
license class C or class D issued for a club or hotel, or a retail- 
er's license class E, or a retailer's license class F issued as 
hereinafter provided, shall be issued for any place of business 
within 400 feet of any public, private, or parochial primary, ele- 
mentary, or high school or any college, university or church: 
PROVIDED, HOWEVER, That this section shall not apply to any 
business established on January 24, 1934, within such prohibited 
distance, nor forbid the issuance of a license for any place within 
such prohibited distance for which said place a license of the same 
class has been issued and is in effect on the date the application is 
filed." 

This office is of opinion that "any'’ business does not mean "'all"', but re- 
fers only to such business for which the license is issued. "Off-sale” 


licenses are issued only for the sale of alcoholic beverages. 
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Had the applicant on January 24, 1934, been engaged at 1564 Wis- 
consin Avenue in the selling of 3.2 beer under a permit, or whisky upon 
a physician's prescription, he would have been conducting a business 
for the sale of alcoholic beverages, and the desired license could be is- 
sued to him. The definition of alcoholic beverages in the Alcoholic 
Beverage Control Act includes 3.2 beer. The fact that the business 
thus definitely established at 1364 Wisconsin Avenue was later taken 
over by another who now owns and operates the same does not alter 
the status of the place, nor does the subsequent change of ownership of 
the business forbid the issuance to applicant of a class A license for 
such place, even though it is within 400 feet of a church. The present 
applicant's predecessor was, On January 24, 1934, conducting a busi- 
ness which entitled him to the exemption of Section 3 of the Alcoholic 
Beverage Control Regulations, therefore, the applicant who now owns 
the business, which business is conducted at the same place, may justly 
be granted a class A license for such place of business. | 


| 
RECOMMENDATION: That the Alcoholic Beverage Control Board be 
furnished a copy of this opinion. | 


/s/ E. Barrett Prettyman 
/t/ E. Barrett Prettyman 
Corporation Counsel, DIC. 


RH:MM 

CCO-231 - Edwin O. Cockey. 
APPROVED BY THE COMMISSIONERS OF 

THE DISTRICT OF COLUMBIA SITTING AS 

A BOARD -- Feb. 25, 1935. 


January 24, 1945 
THE COMMISSIONERS 


Request of the Alcoholic Beverage Control Board for opin- 

ion in the case of Christ Apostolos Nitsakos, applicant for 

a Retailer's Class ''D" license at 1226 36th Street, N.W. 
REPORT: The Alcoholic Beverage Control Board requests opinion in 
the case of Christ Apostolos Nitsakos, who has pending before the Board 
an application for a Retailer's Class ''D" license. 

Applicant's place of business -- the Hilltop Cafe -- is located at 
1226 36th Street, N.W., on the west side of the street between Prospect 
Avenue and N. Street. On the east side of 36th Street, between N and O 
Streets, facing west, are located Holy Trinity Church and Holy Trinity 
High School and Grammar School. The church is located approximately 
in the center of the block. The high school lies to the north of the church 
and abuts on O street. The grammar school lies to the south of the 
church and abuts on N Street. 

The question presented is whether the nearest street main entrance 
to applicant's place of business is within 400 feet of the nearest street 
main entrance of the Holy Trinity Grammar School, within the meaning 
of Sec. 3(a) of the A.B.C. Regulations. 

There is no difficulty in determining the nearest street main en- 
trance of applicant's place of business. It has but one entrance on 36th 
Street -- a front door which is located in the center of the premises at 
the west edge ofithe sidewalk. But there appears to be some confusion 
as to what is the nearest street main entrance to the Holy Trinity Gram- 
mar School, with reference to the above-mentioned front door of appli- 
cant's place of business. 

A brief description of the lay-out of the grammar school is neces- 
sary for a clear understanding of the problem. The school has at least 


three doors. The main door, architecturally speaking, is the large 


double door in the front of the building, near the N Street side; this door 
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is hereinafter referred to as the West Door. The side door, architec- 
turally speaking, is a door at the north end of the building, facing the 
church, and is invisible from the exterior; this door is hereinafter re- 
ferred to as the North Door. The basement door, a small door reached 
by a descending flight of steps, is located just north of the West Door. 
The West Door opens into the second floor of the building, and is 
reached from the exterior by an ascending flight of steps. | It appears 
that this door opens into the principal's office and is not used by the 
students for ingress or egress. It is kept locked with a "panic bolt" on 
the inside and is used only as a fire exit. The North Door’, which opens 
into the first or basement floor of the building, is the door ordinarily 
used by the students. | 
The property line of the church and school property commences 
at the east edge of the sidewalk on 36th Street. At that line the property 
is elevated approximately three feet above sidewalk level. And on the 


same line an iron rail fence has been erected, which fence runs along 
the 36th Street side of the property from N to O Streets, and back from 
36th Street a distance of approximately forty feet, to the high school 
on the O Street side and to the grammar school on the N Street side. 
There are three openings, or gateways, in this fence, through which 
one may enter from 36th Street by climbing a flight of steps and gain- 
ing the elevated plane upon which the church and schools stand. One of 
these gateways is opposite the door of the church, one is opposite the 
West Door of the grammar school and one is opposite the: door of the 


high school which corresponds to the West Door of the grammar school. 
There is also a small gateway at the rear of the grammar school on N 
Street. | 

It appears that application for license at 1226 36th Street, N.W., 
was previously denied by the Board on the ground that the West Door 
of the grammar school is within 400 feet of the front entrance of 1226 
36th Street. The Board appears to have assumed that the West Door, 
being the main or principal door, architecturally speaking, was the en- 
trance contemplated by Sec. 3(a). | 
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The present applicant contends that the main entrance contem- 
plated by Sec. 3(a) is the main or principal entrance from the standpoint 
of use; that since the West Door is not used by the students, and the 
North Door is so used, the North Door is the entrance contemplated by 
Sec. 3(a); that the North Door is more than 400 feet from the entrance 
to 1226 36th Street; and therefore he is entitled to a license. 

This office agrees that the word ''main" as used on Sec. 3(a) means 
main or principal from the standpoint of use, rather than the standpoint 
of architecture. However, this office is of opinion that neither the West 
Door nor the North Door of the grammar school is a street entrance 
within the meaning of Sec. 3(a). 

The section in question does not use the words "door" or 'door- 
way.” It uses the broader term "entrance ,"' which includes door, door- 
way, gate, gateway and portal, and an “entrance,'"' may be any of those 
means of ingress and egress. To be an entrance within Sec. 3(a), an 
entrance must be a street entrance, i.e., an entrance whereby one enters 
directly from the street. Therefore, the street entrances to the gram- 
mar school are: the gateway in the iron rail fence, at street level, on 
36th Street opposite the West Door; the gateway at the rear of the school 
on N Street; and, possibly, the gateway opposite the front door of the 
church on 36th Street, through which one can ascend a flight of steps, 
then turn south and around the corner of the church, through another 
smaller gateway between the church and the school, and into the North 
Door. 

Which of these three street entrances is a main street entrance 
to the school is a question of fact for the Board to determine from evi- 
dence adduced before it. As indicated above, it would be a street en- 
trance which is most used by the students of the school. It may be that 
two of these entrances, or, indeed, all of them, are used equally, in 
which event such two or all of them would be main street entrances. 


Having found which of these three street entrances is or are the 


main street entrance or entrances, the determination as to which is the 
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nearest main street entrance (if more than one is found to be ''main"’) 


is a matter of measure ment. 
A word as to measurement may not be amiss. It does not appear 
from the reference who measured the distance to the North Door, or 
what the exact distance is, or precisely how it was measured. It would 
appear, however, that in measuring this distance the line was run up 
over the property line, through one of the street entrances or gateways, 
and then around to the door of the school building. Such a method of 
measurement is not, of course, permissible. Sec. 3(a) prescribes that 
the measurement shall be made as follows: | 
"Said distance shall be measured between the nearest street main 
entrance to said place of business and the nearest street main 
entrance to said school * * * by the shortest line between such 
entrances on, over, or across any public traveled way or public 
park or parking."" (Underscoring supplied.) | 
In this case the line prescribed by Sec. 3(a) should begin at a point in 
the property line at the center of the entrance to 1226 36th Street and 
extend to a point in the property line in the center of whichever gate - 


way to the school is determined to be the nearest street main entrance. 


RECOMMENDATION: That a copy of this opinion, if approved, be for- 
| 
warded to the Chairman, Alcoholic Beverage Control Board. 


/s/ Richmond B. Keech 
/t/ Richmond B. Keech 
Corporation Counsel, D.C. 


APPROVED BY THE COMMISSIONERS OF 
THE DISTRICT OF COLUMBIA SITTING AS 
A BOARD -- January 30, 1945. 


March 23, 1948 


THE COMMISSIONERS 


Issuance of Class ''C"' license to James S. Thomas T/A 
Ideal Sea Food Cafe located within 400 feet of a public 
school inasmuch as the business was established prior to 
the passage of the Alcoholic Beverage Control Act. 


REPORT: 


The Alcoholic Beverage Control Board asks whether it may legally 
issue a retail Class "C" license to a restaurant situated within four hun- 
dred feet of a public school, if it can be shown that the said business was 
established before the promulgation of the Alcoholic Beverage Control 
Act. 

It appears that one James S. Thomas is the owner of a cafe located 
at 707 T Street, N.W., and it was stated in his application, that his place 
is within 400 feet of the Cleveland Schoo] (public) located at 8th and T 
Streets, N.W. It appears further that the applicant has been the holder 
of a Class "D" retail license since June 12, 1934. The Board declined 
to accept the application, stating that the license could not be issued un- 
der Section 3 of the Alcoholic Beverage Control Regulations. 

Henry Lincoln Johnson, Jr., Esquire, counsel for the applicant 
states that Section 3 of the Regulations (supra) does not apply because 


the business in question was actually established in 1933 and therefore 


does not come under the restriction of Section 3 of the Regulations, but 
is excepted under Section 7 of the Alcoholic Beverage Control Act. 

The Alcoholic Beverage Control Act (Public Law. No. 85, 78rd 
Congress, H. R. 6181) was approved on January 24, 1934. Section 7 of 
this Act reads in part as follows: 

"SEC, 7, * * * The Commissioners shall have specific au- 

thority to * * * forbid the issuance of any Class or classes of li- 

censes for businesses established subsequent to the date of enact- 

ment of this Act near or around schools, colleges, universities, 


churches, or public institutions, * * *." 
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| 
Paragraph (a) of Section 3 of the Reguletions adopted by the Board 


of Commissioners of the District of Columbia under authority of the Act 
of Congress approved January 24, 1934, (supra) originally read in part 
as follows: | 
"(a) No license other than a retailer's license dlass B, ora 
retailer's license class C or class D issued for a club or hotel, 
or a retailer's license class E, or a retailer's license class F is- 
sued as hereinafter provided, shall be issued for any place of 
business within 400 feet of any public, private, or parochial, pri- 
mary, elementary, or high school or any college, university, or 
church: Provided, however, That this section shall p ot apply to 
any business established on January 24, 1934, within such pro- 
hibited distance, * * *."" (Underscoring supplied.) | 
It appears that there was considerable controversy over the cor- 
rect meaning of the words "any business" so on February 5, 1937, Sec- 
tion 3(a) of the Regulations, (supra), was amended by the Commission- 
ers to read in part as follows: | 
(a) * * * Provided, However: That this subsection shall not 
apply to any tavern, restaurant, or aicoholic beverage e business 
established on January 24, 1934, within such prohibited distance, 
* * * '' (Underscoring supplied.) | 
It appears further that on May 21, 1941 the Commissioners again 
amended Section 3(a) of the Regulations and deleted entirely the forego- 
ing provision excepting businesses, to wit, taverns, restaurants, or 
alcoholic beverage businesses established prior to the enactment of the 
Act (January 24, 1934). Accordingly, Section 3(a) of the Regulations as 
amended on May 21, 1941 presently reads as follows: | 
(a) No license, other than a retailer's license, class C or 
class D, issued for a bona fide club or hotel, or a retailer's li- 
cense, class B, or a retailer's license, class E, or a retailer's 
license, class F, shall be issued for any place of business within 
400 feet of any public,private or parochial, primary, elementary, 
or high school, or any college, university, or church: Provided, 
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however, that this subsection shall not forbid the issuance of a li- 


cense for any place within such prohibited distance for which said 

place a license of the same class has been issued and is in effect 

on the date the application is filed, nor forbid the transfer of a 

license in the discretion of the Board from one premises within 

such prohibited distance to another premises within the same pro- 
hibited distance, nor forbid the issuance of a license in the discre- 
tion of the Board for a place of business located within 400 feet of 

a church if the Board is satisfied that such church has an enrolled 

membership of less than 100 persons. Said distance shall be 

measured between the nearest street main entrance to said place 
of business and the nearest street main entrance to said school, 
college, university or church by the shortest line between such 
entrances on, over, or across any public travelled way or public 
park or parking. This subsection shall not apply where all of the 
property, exclusive of property owned by the United States or the 

District of Columbia, in public use, within a radius of 400 feet of 

the boundary lines of the lot or parcel of ground upon which is 

situated the place for which the license is desired, is, according 
to the official atlases of the Zoning Commission of the District of 

Columbia, zoned commercial or industrial." 

Under date of October 5, 1934 the Commissioners approved an 
opinion of this office (C.C.O. No. 231 - Kaplan, David) relative to an 
application of Kaplan for a retailer's license, Class ''A", whose place 
of business at 1120 H Street, N.E. was located within 400 feet of the 
Douglas M.E. Church. The question in that case hinged not only on Sec- 
tion 3(a) of the Regulations existing at that time, (Supra), but also on the 
provisions of Section 7 of the Alcoholic Beverage Control Act, (supra). 

As the word "business" appeared at that time in both the Act and 
the Regulations, the opinion interpreted and construed what was meant 
by the Congress and the Commissioners in their use of the word. In 


this opinion this office stated, among other things, as follows: 
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"In my opinion, the word "business" used in the portion of the 
Act and the regulation above quoted refers to the business for which 
the license is issued. In the case of ‘on-sale’ licenses, the license 
under the statute is issued for a particular business to which the 
sale of alcoholic beverages is incidental, such as a restaurant or 
tavern. Therefore, if the business for which the license is desired 


was in existence on January 24, 1934, the owner of such business 


is not precluded from obtaining a license merely because it is with- 
in a distance of 400 feet of a church or school. * * ia (Underscor- 
ing supplied.) | 
"The purpose of the regulation was not * * = to iprevent one 
from selling such beverages as an incident to an established res- 
taurant, tavern, etc. It did intend to prevent new businesses for 
the sale of alcoholic beverages from being opened within such dis- 
tance, + *#," | 

Accordingly, it is my opinion that Section 7 of the Alcoholic Bever- 

age Control Act, (supra), limits the power of the Commissioners to re- 
strict the issuance of such licenses to "businesses established subse- 
quent to the date of enactment of this Act (January 24, 1934) near or 
around schools, colleges, universities, churches or public institutions, 
* * * '' (Underscoring supplied), and in view of the fact that the appli- 
cant has been in the restaurant business since 1933 continuously, he is 
eligible to receive the class of license he seeks. 

Of course, the Board has authority to deny a license even for an 
established business, if, in its judgment, the location is an inappropri- 
ate one considering its proximity to a church or school. | 
RECOMMENDATION: | 

It is recommended that the Alcoholic Beverage Control Board be 


advised in accordance with this opinion. | 


/s/ Vernon E. West | 
RDW/scp /t/ Vernon E. West | 
CCO. 231 - Thomas,James S. Corporation Counsel, D.C. 
3/28/48 


APPROVED BY THE COMMISSIONERS OF 
THE DISTRICT OF COLUMBIA SITTING AS 
A BOARD -- March 25, 1948. 


New Ap. #8722 
2/6/62 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ALCOHOLIC BEVERAGE CONTROL BOARD 


REPORT OF APPLICATION FOR BEVERAGE PERMIT 
February 21, 1962 


State full name and address of applicant. 


Richard J. McCooey, 3610 O St., N.W. 
Robert H. McCooey, Griswold Rd., Rye, New York 
Eugene L. Stewart, 210 Whitestone Rd., Silver Spring, Md. 


(a) State fingerprint number. 


A. F.P. #52064 
B. F.P. #52063 
C. F.P. #52062 


Inquire as to moral character of applicant, if an individual; of all 
partners of a partnership; and of all officers and directors of a 
corporation. 


There is no local record of arrest for any of the officers of the 
corporation. 


Is applicant true and actual owner of the business? 
Yes 


Is business to be superintended in person by applicant or by desig- 
nated manager? 


By designated Manager, Henry M. Maggenti. 
If manager is designated, inquire as to moral character. 
There is no local record of arrest. 
(a) State fingerprint number. 
F.P, #52055 
Is applicant engaged in any other business ? 


Yes. 


(a) In case of a club, hotel, or restaurant, is it a bona fide club, 


hotel, or restaurant, and, if a club, has it been established 
for three months * 


This will be a bona fide Restaurant. 


: 
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Is any other business conducted on premises? © 
No 
(c) Is principal source of revenue from sale of food? 
Yes | 
In case of an application for a wholesaler's license class "A", is 
any business conducted or to be conducted on the premises other 
than the sale of alcoholic and non-alcoholic beverages, and if so, 
state the nature of such other business. 
| 
This is an application for Class "C" license. 


Is applicant an American born citizen; if not, give number of his 
naturalization certificate, city and state where naturalized, and date? 


Yes. | 


| 
Is manager an American born citizen; if not, give number of his 
naturalization certificate, city and state where naturalized, and date ? 


Yes | 

| 
(a) Is the business to be conducted in a building part of which is 
used as a dwelling or lodging house? 


Yes | 


(b) If the answer to question No. 11 (a) is "yes", has access from 
the portion of the building used as a dwelling or lodging house 
to the portion in which beverages are to be sold been effective - 
ly closed? 
Yes | 

Is the main entrance to the place of business within 400 feet of the 

main entrance of any public, private or parochial school, or any 

college, university, or church, measured by the shortest line be- 
tween such entrance on, over, or across any publi¢ traveled way 
or public park or parking ? | 


Yes | 
Are there any reasons the location of the business is inappropriate? 
| 


This precinct knows of no reason this application should not be ap- 
proved. | 


| 
14. Remarks. (Submit any other information which may assist the 
Alcoholic Beverage Control Board in passing upon the application.) 
| 
/s/ Adam J, Ekas /s/ Dan B. Kennedy 
/t/ Pvt. Adam J. Ekas, 7th Pct. /t/ Dan B. Kennedy 
Investigating Officer Captain of Precinct No. 7 


/s/ Robert V. Murray 
Chief of Police! 
Mar. 7, 1962 | 


GEORGETOWN UNIVERSITY 
WASHINGTON 7, D. C. 
Office of the President 
March 23, 1962 


Alcoholic Beverage Control Board 
Government of the District of Columbia 
707 Associations Building 

1145 Nineteenth Street, N.W. 
Washington 6, D.C. 


Gentlemen: 


I am writing this letter to express the University's favor of R.J.M., 
Inc.'s application for a Class C liquor license. 

For some years I have been most interested in seeing a restaurant, 
such as Mr. McCooey plans, established near the University. I was happy, 
therefore, to suggest to him the availability of the property on 36th Street 
for the kind of restaurant which would be in keeping with the conservative 


tradition of Georgetown. For this reason, in the reconstruction of this 


property, I asked to see the plans which were drawn up by Mr. McCooey's 


architects for the renovation. Furthermore, the block will be enhanced 
by this kind of building. 

I think it most advantageous that there should be in our vicinity a 
facility for the entertainment of Alumni, parents and visitors to the Uni- 
versity that is consistent with its social ideals. Under Mr. McCooey, who 
is an Alumnus of the College, I feel confident that his management will 
achieve this. 

I wish to state here that the official entrance of Georgetown over 
one hundred and seventy-two years of its existence has been 37th and O 
Streets, N.W., and will continue to be such for the indefinite future. 

An inquiry has been made concerning the status of the Edmund A. 
Walsh School of Foreign Service. This is one of the nine divisions of 
Georgetown University. It is nota separate entity and has no existence 
apart from its status as a division of the University. 
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Some students of The Edmund A. Walsh School of Foreign Serv- 
ice reside in dormitories on the main Georgetown Campus. The Ed- 
mund A. Walsh School Building is a classroom building located at 36th 
and Prospect, N.W., although other classrooms for the Foreign Serv- 
ice students are on the main Campus. Most of the formal academic 
functions for this School are also held in halls on the main Campus. 
Likewise, many extracurricular activities are shared by College and 
Foreign Service students on the main Campus, e.g., radio, debates, 
and dramatics. The cafeteria and food service for these students is in 
New South Building, located on the main Campus. The big social func- 
tions conducted by the students, like the Diplomats’ Ball, are held on 
the main Campus. | 

As I said before, The Edmund A. Walsh School of Foreign Serv- 
ice is one of the divisions of the University forming the complex that 
make up the main Campus of the University, the main entrance of which 
is located at 37th and O Streets, N.W. The latter entrance is not only 
the main one from the point of view of official designation, in effect since 
1789, but also from the point of view of use. It is by far the most used 
entrance of the University and has been for many years, so much so that 


three years ago we were forced to widen it to double its original width. 
Sincerely yours, 


/s/ Edward B. Bunn, S.J. 
President 


EBB/vk 


HOLY TRINITY CHURCH 
3514 O Street, N.W. 
Washington 7, D.C. 


March 24, 1962 


Alcoholic Beverage Control Board 
1145 19th Street, N.W. 
Washington, D.C. 


Gentlemen: 


As Pastor and governing body of Holy Trinity Church and as 
the person responsible for the conduct of the High School and Parochi- 
al School operated by Holy Trinity Parish, and for the welfare of the 
students of these schools, I wish to say that the church and the schools 
have no objection to the issuance of a Class C. liquor license to R.J.M., 
Inc., in connection with its operation of a restaurant owned in reno- 
vated premises at 1224 - 1228 - 36th Street, N. W. 


We have carefully considered the plans of R.J.M., Inc., as ex- 


plained to us by Richard J. McCooey, its President, for the renova- 


tion of these premises and the operation of a distinctive eating estab- 
lishment as a part of the Georgetown University complex. We find 
nothing objectionable in these plans and do not believe that the grant 
of a Class C. liquor license will prejudice in anyway the interests of 


Holy Trinity, her students, pupils or parishioners. 
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It is gratifying, more so, for the parish to contemplate having 
the caliber and type of establishment planned by Mr. McCooey at the 
corner of 36th and Prospect Streets. We believe that it will make a 
positive contribution to this area by its very nature and purpose. Not 
only will the commercial block be improved by the reconstruction, but 
it will serve, also, a definite need for the many social functions of our 
parish societies who will have this high type of establishment conven- 
iently close. | 

Further, let it be understood that we have three main entrances 
by use; the far north entrance on 36th Street; (2) church entrance im- 


mediately south thereto; (3) and the entrance on O Street. 


| 
In view of all these factors and after their careful deliberation, 
we strongly recommend your favorable consideration of Mr. McCooey's 


application for the liquor license. 


Very truly yours, 


/s/ Martin J. Casey, S 
Pastor | 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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Smith, Jr., John C. Colie, Marjorie James, Tracy 
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Proceedings 


Order making J. Noel Macy, Elena D. Macy, Julian Freret 
and Elisabeth J. Hand parties Plaintiff and’ Louis Nichols 
Party defendant and granting leave to file and serve supple- 
mental complaint each defendant given 20 days to answer; 
denying motion of defendant R.J.M. to strike. (N) Pine, J. 


Motion of defendant #5 for summary judgment; points and 
authorities; c/m 8-22-62; appendix A; Statement of Material 
Facts; Notice. M.C. 9-4-62 | filed 


Motion of plaintiffs for summary judgment; statement of 
Material Facts; points and authorities; c/m 8-21-62; 
M.C. 8-23-62. | filed 


Motion of deft for summary judgment; P & A in support & 
in opposition to pltffs motion for summary judgment; 
statement; c/s 9-20-62. filed 


Memorandum Opinion sustaining Board's Findings of Fact 
and Conclusions of Law of April 20, 1962, denying pltffs' 
motion for summary judgment and granting deft's motion 
for summary judgment. (N) Walsh, J. 
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Proceedings 


Order denying motion of pltffs for summary judgment; 
granting motion of defts for summary judgment; dismissing 
complaint & supplemental complaint; with costs. (N) 
Walsh, J. 


Notice of appeal of pltf; deposit by vom Baur $5.00. (copies 
mailed Chester H. Gray & J. E. Bindeman. filed 


[ Filed July 23, 1962] 

SUPPLEMENTAL COMPLAINT TO SET ASIDE ORDER 

OF THE ALCOHOLIC BEVERAGE CONTROL 
BOARD AND FOR EQUITABLE DECLARATORY 
AND OTHER RELIEF. 

The Plaintiffs herein, by their attorneys, F. Trowbridge vom Baur 
and Charles R. Richey, for their Supplemental Complaint herein, allege: 

1. The original Complaint herein was filed on January 19, 1962. 
The additional Plaintiffs above noted, to wit J. Noel Macy, Elena S. Macy, 
Elisabeth J. Hand and Julian Freret, reside at the addresses shown above. 
In or about January 1962 the term of Richard C. Sullivan, named as a 
defendant in the original Complaint herein, as a member of the defendant 


Alcoholic Beverage Control Board (hereinafter called the Board") expired, 
and in or about March 1962 the defendant Louis Nichols was appointed and 


has duly qualified as a member of the Board. 

2. Defendant R.J.M., INC. (hereinafter called "RJM") is a District 
of Columbia Corporation organized to carry on and operate, among other 
things, a restaurant and drinking place at 1224-26-28 36th Street, N. W., 
Washington, D. C., a location within several hundred feet of the residences 
of most of the Plaintiffs (hereinafter called the "premises"). 

3. Georgetown University purchased the said premises in 1960 and, 
as lessor, promptly entered into a percentage lease and arrangement 
for the said premises with Defendant RJM as lessee, whereunder Georgetown 
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University (a) is to receive a percentage, on a sliding see starting at 
five percent (5%) of the gross receipts of the proposed restaurant and 
drinking place; (b) agreed to support RJM's application for a liquor license 
for the said premises; and (c) to solicit the support of the Holy Trinity 
Church for said application. On or about 1 November, 1961, RJM commenced 
extensive alterations of the said premises, with the announced ‘intention 
of using the same as 2 restaurant, Crinking place and college-boy center 
of activity in the tradition of 'Morey's" at Yale and '"'The Nass” at Princeton. 
RJM has also expressed an intention to apply from year to year for liquor 
licenses for the said premises, and a controversy exists between the parties 
as to whether a liquor license may lawfully be issued for said premises, 
for any year. | 

4. On or about 24 August 1961, RJM filed with the Defendant Board 


an application for a Class C license, to authorize the sale on the said pre- 


mises of hard liquor, beer and light wine. Thereafter, beginning Novem- 
ber 28, 1961, the Board held certain proceedings in connedtion with said 
application which resulted in the issuance of a decision and order of the 
Board dated 11 December 1961, approving the issuance of a Class C liquor 
license to Defendant RJM, | 
"and the same may issue if and when the applicant 
meets all the requirements of this and other municipal 
agencies." | 
5. Defendant RJM was never able to meet the condition stipulated 
by the Board and described in the preceding paragraph, prior to the expir- 
ation, on 31 January, 1962, of that license year, as provided in 25 D.C. 
Code 25-114, with the result that no Class C license was issued to RJM 
for said year. Since the issuance of a Class C license to RJM for the 
year ending January 31, 1962, was approved by the Board subject toa 
condition which was never met, and no Class C license was ever issued 
for that year, RJM's application for that year was, in substance, denied. 
6. On 2 February 1962, RJM, then being not the holder of an alco- 
holic beverage license relating to said premises, filed a second application 


for a Class C liquor license for the said premises. On 5 February 1962, 
| 
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the Board set said application for hearing on 26 February 1962. Said 


hearing was then continued to 14 March 1962, and subsequently to 26 March 


1962. The notice initially posted on the said premises correctly described 
the initial date of the hearing, 26 February 1962, as the date thereof; and 
upon the continuance to 14 March 1962, correctly described that date as 
the date of the said continued hearing; but upon continuance to 26 March 
1962, the notice posted on said premises did not correctly state 26 March 
1962 as the date of the hearing finally scheduled, but continued to state, 
after 14 March 1962, that the hearing would be held on 14 March 1962 
rather than on 26 March 1962, when it was in fact held. 

7. A hearing on RJM's second application, vigorously opposed by 
these Plaintiffs and other property owners and residents of the neighbor- 
hood, was held on March 26, 27, and 28, 1962; and on April 20, 1962, the 
Board issued its decision and order thereon, a copy of which is attached 
hereto as Exhibit A. 


Denial of Procedural Due Process 

8. In the conduct of said proceeding, the Defendant Board failed to 
follow the requirements enjoined upon it by 29 D. C. Code, Section 115(b). 
More specifically, the Board failed to follow the said statutory require- 
ments by failing to post a notice ina conspicuous place on the outside of 
the premises, naming correctly the time and place for the hearing which 
was in fact to be held and which was held. In addition, the Board denied 
these Plaintiffs procedural due process in that it misapplied the burden 
of proof, in that, as set forth in Paragraph 7 of its said decision and order, 
attached hereto as Exhibit A, it erroneously purported to place the burden 
of proof upon these Plaintiffs with respect to adverse effects ensuing by 
reason of parking in the area, after the hearing had concluded. 

Substantive Invalidity of the Board's 
Order of 20 April 1962 

9. The said order of the Board, a copy of which is attached hereto 

as Exhibit A, is arbitrary, capricious, illegal, contrary to law, void and 


of no effect; and in making its said order, the Defendant Board exceeded 


b) 


its jurisdiction and transcended its constitutional and statutory powers, 


and the said order of the Board cannot be made effective without depriving 


Plaintiffs of their property without due process of law in violation of the 
Fifth and Fourteenth Amendments of the Constitution of the United States, 


for the following reasons, among others: | 
A. The Board approved the issuance of a Class C liquor license for the 
said premises, even though the business sought to be conducted on said 


premises is within 400 feet of three schools, colleges or universities, the 


issuance of such a license being prohibited by Board Regulation 2-103, 
which provides in part that | 
"No license . . . shall be issued for any place of 

business within 400 feet of any public, private or parochial, 

primary, elementary, or high school, or any college, univer - 

sary, or church: Provided, however, That this subsection 

shall not forbid the issuance of a license for any place with- 

in such prohibited distance for which said place a license 

of the same class has been issued and is in effect on the date 

the application is filed..." 

B. The Board had no jurisdiction or right to entertain RJM's said 
second application, filed 2 February 1962, inasmuch as its first application, 
filed 24 August 1961, which was granted upon a condition which was never 
met by 31 January 1962, and on which no license was ever issued, was, 
in substance, denied, thereby precluding the making within one year from 
31 January 1962 of a second application for a license of the same class 
prohibited by Board Regulation 2-127, which provides in part as follows: 

"2-127. Denial, Withdrawal, of Application. | 

(a) Where an application for the issuance or transfer of an 

alcoholic beverage license for any place has been denied by 

the Alcoholic Beverage Control Board, a second application 

for the same class shall not be considered within the! period 


of one year from the date of denial of the first; a third (and 


all subsequent) application for the same class shall not be 


considered within four years of the second (or last) denial;" 
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C. The Board's said order is unsupported by the findings, quasi- 


jurisdictional in character, which are required by Section 14(a) of the 


Act, 25 D. C. Code 115(a). 
D. To the extent that the Board made any findings, they are un- 
supported by substantial evidence, particularly those, if any, contained 
in Paragraphs 3, 7, 8 and 9, and in the Conclusion or 'Wherefore™ Clause, 
of the Board's said order, a copy of which is attached hereto as Exhibit A. 
10. Plaintiffs’ will be irreparably injured if a Class C liquor license 
is issued and permitted to become effective for said premises, which is 
within several hundred feet of the residences of most of the Plaintiffs, 
inasmuch as the serving of alcoholic beverages on said premises would 
result in the creation of unseemly noises, disturbances and incidents in 
the area, and of a parking problem of monumental and paralyzing proportions; 
would completely change the character of the neighborhood for the worse; 
and would disrupt that peaceful and quiet enjoyment of their residences to 
which Plaintiffs are otherwise entitled. 
11. Plaintiffs have no adequate remedy at law. 
WHEREFORE, Plaintiffs demand judgment: 
A. Declaring that the Board's said order, a copy of which 
is attached hereto as Exhibit A, is arbitrary, capricious, in excess of 
the constitutional and statutory powers of the said Board, illegal, contrary 
to law, void and of no effect; 
B. Vacating, annulling, and setting aside said order as 
contrary to law, illegal, void and of no effect; 
C. Retaining jurisdiction of this cause in the event that 
the license year ending 31 January 1963 should expire before a final 
decision has been obtained herein, and until the controversy between 
the parties herein as to the legality of the issuance of a liquor license 
for the said premises has been settled judicially; and 
D. For such other further and different relief as to the 
Court may seem just and proper. 
/s/ H. Alexander Smith, Jr. 


F. TROWBRIDGE vom BAUR 
1700 K Street, N.W. 
Washington 6, D.C. 
296-3424 

Attorney for Plaintiffs 
DISTRICT OF COLUMBIA, ss: | 

I, H. Alexander Smith, Jr., being first duly sworn on oath according 
to law, depose and Say: that I have read the foregoing Complaint by me 
subscribed; and that I verily believe the statements made therein to be 
true. | 

/s/ H. Alexander Smith, Jr. 
| 
Subscribed and sworn to before me this 26th day of dune, 1962. 


/s/ Helen Grandin Horton 
Notary Public, D.C. 


(SEAL) My Commission expires May 31, 1967. 


[ Filed July 23, 1962] 


BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA 


IN RE: RUM, Inc. 
T/A "1789" 
Applicant for a Retailer's Class 
"C" license at premises 
1224-26-28 - 36th Street, N.W. 
Application No. 8722 


FINDING OF FACT 
AND 
CONCLUSIONS OF LAW 


The above-named application, having been protested, was set 


for hearing, as required by the provisions of Section 14(b) of the 
Alcoholic Beverage Control Act, on February 28, 1962. For the reason 
that certain requests and/or motions had been filed by the Protestants, 
an Order requiring readvertisement and re-placarding of the premises, 
a change of hearing date was set for March 14. Because of certain 


motions having been filed in a previous case in the United States Court 


of Appeals were set for hearing on March 15, the Board sua sponte 
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called the matter to the attention of both parties, and, as a result, 
this matter was continued until March 26, 1962, the date of the hearing 
herein. 

Testimony was heard from persons favoring and opposing the 
granting of the license. All persons who appeared at the hearing and 
desired to be heard were extended full opportunity to state their views 
and present petitions, exhibits, letters, and all other matters pertinent 
to the hearing. 

While certain of the protest petitions did not comply with the 
Board's Rules of Procedure, all were received and accepted in 
evidence. A number of letters favoring and objecting to the application 
were received from various persons and organizations. 

The principal Protestants contended in the main that the 
application should be barred by reason of Section 2-103 of the 
Regulations; that there were adequate license services in the 
neighborhood; that the existing parking and traffic problems would be 
seriously aggravated; and that the said license and conditions resulting 
would greatly impair the livability of the neighborhood and adversely 
affect the property values. 

All testimony, evidence, exhibits, and pertinent material 
received at said hearing were given such weight as the Board deemed 
appropriate. After due consideration of the above, a study of the 
number of alcoholic beverage licenses in the neighborhood, and a 
survey of the neighborhood by the Board members, the Board Finds: 

1, That the neighborhood as delineated by the Board is as 
follows: 

Beginning at 37th Street, N.W., and P Street, N.W., 

South on 37th Street, N.W., to Canal Road, N.W., East on 

Canal Road, N.W. and M Street, N.W., to 33rd Street, N.W., 

North on 33rd Street. N.W., to P Street, N.W., West on 
P Street, N.W., to 37th Street, N.W. 
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2. That a Retail Class 'D" license has been in effect 


preliminarily since March 24, 1934 to July 2, 1943 and continuously 
since June 5, 1945 to January 31, 1962. On July 2, 1943,| there was 
a denial of a Retail Class "D" license under Section 3 (the 400-foot 
rule) of the Regulations. On September 13, 1944, a Retail Class 'D" 
application was again denied under Section 3 of the Regulations. It 


should be noted that the basic requirements for a Retail Class "D" 
license are identical with those for a Retail Class ''C" license. 
3. That the evidence fully established that this restaurant 
business was established in 1928 and has operated since that time as 
a restaurant; that a request with plans submitted was received from 
the Applicant requesting permission to enlarge and remodel the 
premises in 1961, and said request was approved by the Board. This 
is not a business established subsequent to January 24, 1934. The 
fact is that there is a bar imposed by both Section 7 of the Act and 
Section 2-103 of the Regulations (with exceptions noted) as to licenses 
for businesses established subsequent to the enactment of this Act 
(January 24, 1934). The fact that there was formerly in Section 3 of 
the Regulations, approved January 24, 1934, (since deleted) this 
provision: "That this Section shall not apply to any business established 
on January 24, 1934, within such prohibited distance . . Al did not, nor in 
any way, alter the plain language of the Statute. (Underscoring supplied.) 
4, That a careful analysis and scoring of all objection petitions 
reveals the owners of said property so signing lying within the 600 
foot radius is substantially less than the required majority of all 
real property zoned residential. Hence, the provisions of 14(c) of the 
Act are not applicable. | 
5. That the evidence reveals that each of the principal officers 


and directors of the corporation, the Applicant, to be of good moral 


character and generally fit for the trust to be in them reposed. 
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6. That each of the principal officers of the corporation, the 
Applicant, is a citizen of the United States and not less than twenty-one 
years of age. 

7. That no substantive proof was adduced to show an alleged 
adverse effect would ensue by reason of parking in this area. 

8. That full and careful consideration has been given to all of 
the evidence adduced concerning the character of the premises, its 
location, its surroundings, and the wishes of the persons residing or 
owning property in the neighborhood. That the objections as stated 
and presented at the hearing are insufficient to justify a denial of 
the license sought and that the granting of said license does not violate 
the provisions of Section 14(a)5 of the Act, especially in view of the 
fact that Georgetown University and Holy Trinity Complex favor the 
Applicant's request for a Retail Class "'C"' license. 

9. That the place for which the license is sought to be issued 


is appropriate. 


CONCLUSION 
WHEREFORE, It is the Finding of the Board, this 20th day of 
April, 1962, that the premises 1224-26-28 - 36th Street, N.W., is 
appropriate for the license desired, and the same may issue if and 
when the Applicant meets all the requirements of this and other 
Municipal Agencies. 


ALCOHOLIC BEVERAGE CONTROL 
BOARD OF THE DISTRICT OF COLUMBIA 


/s/ Frank E. Weakly 


/s/ James G. Tyson 


Appl. No. 8722 
April 20, 1962 


| 
| 
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[ Filed August 22, 1962] 
DEFENDANT RJM'S MOTION FOR SUMMARY J uD GMENT 
Comes now defendant RJM, Inc., a corporation, aind moves 
this Honorable Court for a Summary Judgment in its favor on the 
Supplemental Complaint filed herein, on the ground that such 
Supplemental Complaint when considered with the transcript of 
proceedings before the Alcoholic Beverage Control Board and the 
records of such Board, all of which are made a part hereof by 
reference, shows that there is no genuine issue as to any material 
fact and that this defendant is entitled to judgment as a thatter of 


law. 


/s/ J.E. Bindeman | 
/s/ Eugene L. Stewart 


/s/ Leonard W. Burka 


| 
Attorneys for Defendant RJM, Inc. 
* Ok Ok 


[ Filed August 23, 1962] | 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 
Come now the Plaintiffs herein and move this Honorable 
Court for Summary Judgment in their favor on the ground that the 


Supplemental Complaint herein, when considered together with the 
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transcript of the relevant proceedings before the Alcoholic Beverage 


Control Board, the Exhibits received in evidence before said Board, 


and the relevant records thereof, shows that there is no genuine issue 
as to any material fact and that the plaintiffs are entitled to judgment 


as a matter of law. 


/s/ ¥. Trowbridge Vom Baur 
* * 


/s/ Charles R. Richey 
* OK OX 


Attorneys for Plaintiff 


[ Filed September 20, 1962] 


MOTION OF DEFENDANT, ALCOHOLIC 
BEVERAGE CONTROL BOARD MEMBERS 
FOR SUMMARY JUDGMENT 


The defendant, individual members of the Alcoholic Beverage 
Control Board, moves this Court for Summary Judgment in their 
favor on the ground that plaintiff's supplemental complaint, when 
considered with the transcript of the proceedings before the Alcoholic 
Beverage Control Board and records of that Board, of which are 
made a part hereof by reference, shows that there is no genuine issue 
as to any material facts and that this defendant is entitled to 
judgment as a matter of law. 


/s/ Chester H. Gray 
Corporation Counsel, D.C. 


/s/ John A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ James M. Cashman 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendant 
Alcoholic Beverage Control Board 


[Filed Dec. 19, 1962] 
MEMORANDUM 


On February 2, 1962, R.J.M., Inc., a District of Columbia 
corporation, (hereinafter called RJM), pursuant to Title 25, D.C. 


Code, Sections 114 and 115(a), filed application for a Class ''C" liquor 
license for the license year ending January 31, 1963, for use in the 
operation of its restaurant at 1224-28 Thirty-sixth Street, N. W., 

known as the "1789". Public hearings were held before the Alcohol 
Beverage Control Board (hereinafter called the Board) on March 26, 

27, and 28, 1962, during which testimony was heard and evidence 
submitted in the form of petitions, exhibits, letters, etc., and considered 
by the Board. On April 20, 1962, the Board issued written findings 


of fact and conclusions of law, declaring that the requested Class ""C"' 


license "may issue if and when the Applicant meets all the requirements 

of this and other Municipal Agencies.'' Subsequently, in duly, 1962, 

all requirements were met and the license issued on July 18, 1962, 

and is presently in effect and use in the operation of the 1 789" res- 

taurant. ! 

Plaintiffs herein, in their supplemental complaint filed July 23, 

1962, oppose the action of the Board and request that its ‘Findings of 

Fact and Conclusions of Law of April 20, 1962, be set aside and declared 

void by this Court. | 
Several points are raised by Plaintiffs, four of which will be 


discussed in detail. They are: (1) that the Board failed to give 
proper legal notice pursuant to Title 25, D. C. Code, Section 115(b); 

(2) that the Board was without jurisdiction to entertain the application 
of February 2, 1962, said application being barred by Board Regulation 
2-127; (3) that Board Regulation 2-103 is an absolute bar to the 
issuance of said license; and (4) that the findings of the ‘Board are 

not supported by substantial evidence. | 


A brief review of the facts discloses the following: Since ap- 


proximately 1928 a restaurant business has existed at premises 1226 


14 
Thirty-Sixth Street, N. W., formerly known as the "Hilltop". A Class 


"D" license was first issued to the restaurant business on March 24, 
1934, and continuously each year thereafter through the license year 
ending January 31, 1962, with the exception of approximately three 
years. In June, 1960, RJM purchased the restaurant business from 
the then owner, and in August, 1960, the then existant Class "D" license 
was transferred to RJM. RJM operated the restaurant as such for 
little more than a year. 

Thereafter, Robert J. McCooey, the principal officer of RJM, 


devised plans to enlarge the restaurant, and then entered into a lease 


agreement with the owner of premises 1224-28 Thirty-Sixth Street, 


N. W., the owner being Georgetown University. The lease provided 

for the payment of rent plus a stated percentage of the gross receipts 

of the restaurant business. Georgetown University also agreed to 
support RJM's application for a liquor license, and to solicit the support 
of Holy Trinity Church for said application. 

The block in which the restaurant is located is zoned comne rcial, 
and includes another restaurant which nolds a Class "D" license. RJM's 
plans to remodel and enlarge the restaurant at an estimated cost of 
$350,000 were approved by the District of Columbia and the Fine 
Arts Commission. 

In December, 1960, RJM applied for a renewal of the Class "'D"' 
license, which was issued without objection in February, 1961. In 
August, 1961, RJM applied to the Board to change the Class "D" license 
to a Class "C" license, the application being for the balance of the 
license year ending January 31, 1962. This application was opposed 
and hearings were held by the Board on November 28, 29, and 30 and 
December 4, 1961. On December 11, 1961, the Board issued findings 
of fact and conclusions of law, stating that the premises were appro- 
priate for a Class ''C" license and that said license "may issue if 
and when the applicant meets all the requirements of this and other 


Municipal Agencies." 
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On January 31, 1962, the expiration date of the license year for 
which that application was made, remodeling of the restaurant was not 
complete. Therefore, RJM was unable to meet the stated requirements, 
and the application expired without any license having been issued there- 
on. Meanwhile, judicial review of the Board's findings of December, 
1961, was sought. | 

The original complaint herein was filed January 19, 1962, con- 
testing the Board's findings of December 11, 1961. Subsequently sum- 
mary judgment was granted for the defendant on March 5, 1962, on 
the ground that the matter was moot. An appeal was taken, but upon 
the request of plaintiffs the case was remanded to the District Court 
for the purpose of amending the complaint to contest the Board's 
findings of April 20, 1962. The amended complaint and the answer 
thereto are presently before the Court for consideration|on cross 
motions for summary judgment. | 

I 
Notice pursuant to 25 D. C. Code 115(b) 


Notice of RJM's application of February 2, 1962, having been 
protested, and remonstrance against the granting of the license filed, 
the application was set for hearing on February 28, 1962, pursuant to 
25 D. C. Code 115(b), which states in part, | 

". , .if remonstrance against the granting of such license is filed, 
no final action shall be taken by the Board until the remonstrant 
shall have had an opportunity to be heard,.. .". | 

However, due to certain objections filed with the Board, the Board 
ordered a re-advertisement and re-placarding of the premises, and a 
new hearing date was set for March 14, 1962. | 

Certain information then came to the Board's attention with 
respect to a hearing on the original complaint (Board's findings of 
December 11, 1961) in this case, to be held in the United States Court 
of Appeals for the District of Columbia Circuit on March 15, 1962. 
Acting on said information, the Board, on Wednesday, March 7, 1962, 
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convened forthe purpose of hearing from the parties as to a continuance. 


The following excerpts are from the record of that hearing: 


Mr. vom Baur: I should like to move that the hearing now 
scheduled for the 14th of March, 1962, be continued until ten 
days after the Court of Appeals has decided the appeal there 


pending on the merits 


Mr. vom Baur: I would prefer, since the Motion is scheduled, 

if the Board is going to grant the Motion, for a continuance from 
the 15th, that I would say the latter part of the week, or the 
succeeding Monday, the 26th, would be entirely suitable to me. 
(Tr. 18). 


x ex 


The Chairman: What date did you suggest, Mr. vom Baur? 


Mr. vom Baur: I suggested the 26th, Sir, if you were going to 


consider the alternative prong of my Motion. 


The Chairman: The Board has conferred and denies the motion 
for an indefinite date, but will grant the Motion for continuance to 
a fixed date. . .(Tr. 24). 

x KX 

The Chairman: The Board has conferred, and as there is a 

little conflict here, we will cancel the conflict and set the hearing 
for March 26th at 10:00 o'clock. (Tr. 27). 

* KOK 

The Chairman: Mr. vom Baur, I want it understood, however, 
that this is a continuation of the hearing formerly scheduled for 
March the 14th, which has already been advertised and duly 


placarded in accordance with Section 14 of the Act itself. 
Mr. Tyson: And the petition to be filed should be filed by the 9th. 


Mr. vom Baur: They still have to be filed by the 9th. 


Mr. Tyson: Oh, yes. 
Mr. vom Baur: Couldn't we have an extension of two weeks ? 


Mr. Tyson: No; no. (Tr. 28). 


OK OK 
Mr. Tyson: "Five days prior to the date set for hearing in said 


Notice; in said notice." 


The Chairman: Yes, "in said Notice.” 
| 
Mr. vom Bair: That is the hearing date continued to the 26th. 


Mr. Tyson: No; it says, "Notice." 


That was just to accommodate you 


The Chairman: Anything further? All right. 
Thank you very much. (Tr. 29). 


A reading of the record of the above proceedings demonstrates 
that it was protestants’ (plaintiffs) wish for a continuance from March 
14th to the 26th, and that it was made clear that no re-advertisement 
and re-placarding would be had, and there was no questign as to notice 
raised at the hearing on March 7, 1962. Counsel for protestants noted 
no objection at that time. | 

Nevertheless, at the commencing of the hearing at 10 A. M. on 
March 26, 1962, Mr. vom Baur, counsel of record for protestants at 
the hearings before the Board, moved to dismiss the proceedings on 
the ground that proper notice had not been posted on the premises. 
The Board denied the motion. (Tr. 2, 3). | 

The record clearly establishes that the petition referred to at 
the March 7th hearing were protests by property owners and residents 
which were to be filed with the Board by March 9, 1962, ‘by counsel, 
Mr. vom Baur: that he had possession of these petitions, which recited 
the names and addresses of the protestants, plus additional petitions 


(Protestants'’ exhibits la and 1b), filed at the time of hearing on March 26th. 
| 
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As counsel for the protestants, Mr. vom Baur had notice, and they 
through him. 

The Court therefore finds that the Board complied with the require- 
ment for proper notice under 25 D.C. Code 115(b), and that counsel's 
subsequent request for a continuance and the Board's granting of same 


in no way effectedithe validity and sufficiency of that notice. 


II 
Board Regulation 2-127 


Plaintiffs maintain that the Board was without jurisdiction to 
entertain RJM's second application for a Class ''C" license filed with 
the Board on February 2, 1962; and allege that since, under the first 
application for the license year ending January 31, 1962, RJM failed 
to meet the conditions upon which the license was to issue before the 
end of that license year, that, in effect, the application was denied; 
and therefore RJM was prohibited under Board Regulation 2-127 from 
making a second application for a license of the same class within one 


year of January 31, 1962. 


Board Regulation 2-127 reads as follows: 


"Denial, Withdrawal, of Application. 


(a) Where an application for the issuance or transfer of any 
alcoholic beverage license for any place has been denied by 
the Alcoholic Beverage Control Board, a second application 
for the same class shall not be considered within the period of 


one year from the date of denial of the first, ...". 


From the language of the Board's findings of December 11, 1961, 
it is clear that the application was granted subject to certain precedent 
conditions being met, the Board stating, ''. . . the premises ... is 
appropriate for the license desired, and the same may issue if and 
when the applicant meets all the requirements of this and other municipal 
Agencies." 
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The law requires annual application for renewal to be made with 
the Board. The license year in this case expires each January 31st. 
What took place here, as the record amply discloses, is that RJM had 
not completed the remodeling of the "1789" restaurant by the end of 
the license year, and therefore the application expired before the 
license issued. 


Accordingly, the Court finds that the Board, under the circum- 


stances, had jurisdiction to entertain RJM's second application of 
February 2, 1962, and was not barred from considering said application 


by Board Regulation 2-127. | 


mm 
Board Regulation 2-103 


Plaintiffs maintain that Board Regulation 2-103 prohibits the 
granting of RJM's application. A brief review of the history of that 
regulation and the statutory authority under which it was promulgated 


disclose the following: | 


Pursuant to Title 25, D. C. Code, Section 107, "The Commissioners 
are... authorized to prescribe such rules and regulations not incon- 
sistent with this chapter as they may deem necessary . | J‘, and"... 
shall have specific authority’ to make rules and regulations for the 
issuance, transfer, and revocation of licenses; ... to forbid the 
issuance of any class or classes of licenses for businesses established 
subsequent to January 24, 1934, near or around schools, colleges, univer- 
sities, churches or public institutions . . ." (Jan. 24, 1934, 48 Stat. 322, 
ch. 4, Sec. 7; June 29, 1953, 67 Stat. 102, ch. 159, 3404(a).) 


Under authority of this Statute the Commissioners in 1934 pro- 


mulgated Section 3 of the Board's Regulations, which reads in part: 


"(a) No license ... shall be issued for any place of business 
within 400 feet of any public, private, or parochial, primary, 
elementary, or high school, or any college, university or church: 
Provided, however, that this section shall not apply to any bus- 
iness established on January 24, 1934, within such prohibited 


distance, ..." 
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The successor to Section 3 is Board Regulation 2-103, promul- 
gated in 1948, which reads as follows: 
"2-108. License Near School, College, University, or 


Church. (a) No license, other than a retailer's license, class 


C or class D, issued for a bona fide club or hotel, or a retailer's 
license, class B, or a retailer's license, class E, or a retailer's 
license, class F, shall be issued for any place of business with- 
in 400 feet of any public, private or parochial, primary, elementary, 
or high school, or any college, universtiy, or church: Provided, 
however, That this subsection shall not forbid the issuance of 

a license for any place within such prohibited distance for which 
said place a license of the same class has been issued and is 

in effect on the date the application is filed, nor forbid the trans- 
fer of a license in the discretion of the Board from one premises 
within such prohibited distance to another premises within the 
same prohibited distance, nor forbid the issuance of a license 

in the discretion of the Board for a place of business located 
within 400 feet of a church if (1) the Board is satisfied that such 
church has an enrolled membership of less than 100 persons, or 
(2) the Board is satisfied (a) that such church has 100 or more 
members and (b) that, as evidenced by written statement to the 
Board by the proper governing body of such church, it does not 
object to the granting of said license, nor forbid the issuance of 
a license for any place within such prohibited distance if, at the 
time such school, college, or university established its location, 
there was within 400 feet of such school, college or university a 
place of business holding a license of the same class as that 
applied for. Said distance shall be measured between the nearest 
street main entrance to said place of business and the nearest 
street main entrance to said school, college, university, or 
church by the shortest line between such entrances on, over or 
across any public traveled way or public park or parking. This 


subsection shall not apply where the main street entrance to said 
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school, college, university or church itself is actually on or 
occupies ground zoned commercial or industrial according to 
the official atlases of the Zoning Commission of the District of 
Columbia. (Jan. 29, 1948.) (July 1, 1954). (January 9, 1958)."" 


Plaintiffs contend that 2-103 is an absolute bar to the issuance of 
the Class "'C"' license to RJM, since "the nearest street main entrance 
to" the '1789" restaurant is less than 400 feet to the nearest street 
main entrance to (1) The Edmund A. Walsch School of Foreign Service 
(110 feet away): (2) The W. Coleman Nevila School Building (211 feet 
away): and (3) The Holy Trinity Grammer School (305 feet away). 

The Board considered this contention in paragraph 3 of its findings 
of April 20, 1962. It found that since, "the evidence fully established" 
that the business was established prior to January 24, 1934, the enact- 
ment date of Section 7 of the Act (25 D.C. Code 107), giving the Com- 
missioners authority to make regulations "to forbid the issuance of 
any class ... license for businesses established subsequent to 
January 24, 1934, near or around schools, colleges, universities, Sete 
that neither Section 7 of the Act nor the Board Regulation 2-103 was 
a bar to the Board's issuance of the requested license to RJM. 

The Court finds that the finding of the Board is based on sub- 
stantial evidence, and in fact is supported by administrative precedent. 
JRM, in its exhibit 14 before the Board, refers to six opinions of 
former Corporation Counsel of the District of Columbia, each approved 
by the Commissioners, and all supporting the Board's interpretation 
found in paragraph 3. Five of these opinions concerned Section 3 of the 
Board's regulations, and one concerns its success, Board Regulation 
2-103. | 

Such interpretation, not being clearly erroneous, is binding upon 
the court. Bailey v. Richardson, 86 U.S. App. D. C. 248, 182 F. 2d 46, 
states: | 
"The procedure followed represented an sitaintetes ae interpre- 

tation of an administrative order, and the courts follow such 
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interpretations unless the error is clear.” (U.S. App. D.C. 


at page 254). 


See also: Stanley Company of America v. Tobriner, 111 U.S. App. 


D. C. 404, 298 F. 2d 318: California Company v. Udall, 111 U. S. App. 
D.C. 264, 296 F. 2d 384. 

The Court finds that the Board's interpretation is supported by 
substantial administrative precedent, and as such should be sustained. 

Plaintiffs further object tothe Board's finding in paragraph 3 
“that this restaurant business was established in 1928 and has operated 
since that time as a restaurant ... This is not a business established 
subsequent to January 24, 1934." The record established this as to 
the premises 1226 - Thirty-sixth Street, N. W., formerly the Hilltop 
Restaurant. It is also clear that RJM purchased that restaurant 
business from the former owners in June, 1960, and further, that 
they operated it as such for a while. Subsequently, RJM sought, and 
was granted, permission to expand the premises by the appropriate 
governmental authority. 

Plaintiffs contend that now it is not the same restaurant business 
established in 1928, and therefore the Board's application of its inter- 
pretation of Regulation 2-103 is erroneous. It is agreed that the pre- 
mises are larger now, and can accommodate more patrons. The 
Board held that fact, however, does not change the basic nature of the 
business, but only its size and ability to accommodate and better serve 
restaurant goers. 

The Court is of the opinion that the Board's finding "that this 
restaurant business was established in 1928, and has operated since 
that time as a restaurant" is supported by substantial evidence in 


the record, and should be sustained. 
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IV 
FINDINGS OF THE BOARD 


Plaintiffs contend that the findings of the Board axe not supported 
by substantial evidence. In its Findings of Fact and Conclusions of 
Law dated April 20, 1962, the Board set out nine Findings of Fact, 
which the Court has considered. The Court notes Plaintiffs do not 
quarrel with the following findings: | 

1. The delineation of the neighborhood; and 

5 and 6, relating to the good moral character, citizenship and 


age of the principal officers and directors of the corporation. 


The Court has reviewed each of these findings and finds each to 
be supported by the record, and therefore, the Court sustains Findings 
1, 5 and 6. 


The Board's Finding numbered 4 reads: 


"That a careful analysis and scoring of all objection petitions re- 


veals the owners of said property so signing lying; within the 600 


foot radius is substantially less than the required majority of 
all real property zoned residential. Hence, the provisions of 


14(c) of the Act are not applicable. 


It is noted that plaintiffs have conceded that the provisions of 
Section 14(c) of the Act do not apply. However, in the record much 
to do has been made of the fact that Georgetown University is the major- 
ity property owner within this area, and also that the University is the 
prime supporter of RJM's application since under its lease with RJM 
it shares in the profits of the restaurant business. Both contentions 
are amply supported by the record. However, the Board fulfilled its 
obligation by considering the property owners within the 600 foot radius, 


and found the provisions of Section 14 (c) were not applicable, and the 
Court finds this to be supported by the record and the provisions of the 


statute, and the Court therefore sustains the Board's Finding numbered 
| 
4. 
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Paragraph 2 of the Board's findings is closely related to the 
findings in paragraph 3, discussed in detail in part II above. The 
record clearly discloses that the restaurant business in question was 
established in 1928, and a retail Class "D" license has been in effect 
since March 24, 1934, through the license year ending January 31, 
1962, with the exception of approximately three years. However, 


plaintiffs take exception to the last sentence in paragraph 2, which 


reads: "It should be noted that the basic requirements for a Retail 
Class "D" license are identical with those for a Retail Class ''C"' 
license.” Flaintiffs contend this is incorrect; that section 14(a)(5) 

of the Act, 25 D. C. Code 115(a), requires that the place for which 
each license is to issue be an appropriate one, considering the char- 
acter of the premises, etc., and must be determined on an individual 
basis. Clearly the sentence referred to does not say all the require- 
ments are the same, but merely the basic requirements. See Title 
25 D. C. Code, Section 111(g), (h). 

The Court has reviewed the record and is of the opinion Board's 
findings in paragraph 2 are supported by the record, and therefore the 
Board's finding numbered 2 is sustained. 

The Board's finding numbered 3 has previously been discussed 
and sustained in part III above. 


Paragraph 7 of the Board's findings states: 


"That no substantive proof was adduced to show an alleged adverse 


effect would ensue by reason of parking in this area." 


To this Plaintiffs take strong exception, and contend that already diffi- 
cult parking conditions will be made impossible: that since Georgetown 
University has two schools across the street and the main campus 
around the corner from the premises, the students now park in the 

area crowding the residents; and that, if further traffic comes into 

the area, it will drive the residents farther and farther from their 
homes in search of street parking. Plaintiffs contend this alone is 
sufficient to deny the license to RJM. The defendant RJM maintains that 
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the restaurant is primarily for the use and pleasure of the students, 
faculty and their guests, who are already in the area attending school 
or other functions. RJM admits that the restaurant will! be opened to 
the public. | 

Extensive evidence was submitted as to this point, and the 
Board found that the license requested should not be denied for this 
reason. This finding is based on substantial evidence in the record, 


and the Court sustains Finding numbered 7. 
Paragraph 8 and 9 of the Board's Findings read: 


"8, That full and careful consideration has been given to all 


of the evidence adduced concerning the character of the pre- 
mises, its location, its surroundings, and the wishes of the persons 
residing or owning property in the neighborhood. ‘That the ob- 
jections as stated and presented at the hearing are insufficient 

to justify a denial of the license sought and the granting of said 
license does not violate the provisions of Section 14(a) 5 of the 

Act, especially in view of the fact that Georgetown University 

and the Holy Trinity Complex favor the Applicant's request for 

a Retail Class ''C"' license. | 


| 
"9, That the place for which the license is sought sig be issued 


is appropriate." | 


| 
Plaintiffs contend these findings are insufficient under Section 14(a) 


5 of the Act and are not supported by the record. Said section provides: 


"That the place for which the license is to be issued is an appro- 
priate one considering the character of the premises, its surround- 
ings, and wishes of the persons residing or owning property in 
the neighborhood of the premises for which the license is desired." 
(25 D. C. Code 115(a)5). 


The Board employed the words of the statute in drafting its 
findings. Plaintiffs would have the Board make a finding as to each 
| 
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phrase of the statute, that is, the place .. . is appropriate” and then 


elaborate in detail why so. This, of course, the Board need not do. 

The Board's duty is to provide the opportunity for hearing, and 
from the evidence adduced make the required findings as supported 
by the record. Paragraph 8 clearly indicates the Board considered 
all of the dictates of Section 14(a)5 and found" . . .that the granting 
of said license does not violate the provisions of Section 14(a)5 of the 
Act, ...", and in paragraph 9 the Board found "the place ....is 
appropriate."" Whether or not the Board could have been more detailed 
in these findings is not controlling. The Court's concern is whether 
or not the findings, as they stand, are sufficient and supported by the 
record. 

In its Finding numbered 8 the Board states, ''That full and careful 
consideration has been given to all of the evidence adduced... ."' as 
to the character, location and surroundings of the premises, and the 
wishes of persons residing and owning property in the neighborhood. 

The record discloses that the evidence adduced indicated the 
premises was to be a first class restaurant, with a rathskeller in the 
basement, designed in federal motif, and primarily designed to serve 
the Georgetown University students, faculty and their friends; located 
on the corner of Thirty-sixth Street and Prospect Street, N. W., there 
being a dry cleaning establishment, barber shop, a delicatessin, Teehans 
Restaurant, a coin operated machine drycleaning establishment, and a 
clothing store all on the same block: that directly across the street 
are two schooi buildings, both belonging to Georgetown University; and 
that many of the business establishments have been there for a number 
of years, and in certain cases, before some of the plaintiffs moved into 
the area. 

As to the wishes of the residents and property in the area, the 
record discloses that the director of Holy Trinity Church, directly up 
and across the street from the premises, has given his full support 


to RJM's application, as has the director of Georgetown University; and 
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other) ea 
a majority of the real property owners located within a 600-foot 


radius of the premises approved of the application. | 

In reviewing these findings the Court is mindful that the Board 
is the public agency charged with the primary responsibility of deter- 
mining the appropriateness of the place for which the license is re- 
quested. In so doing, the Board must consider all of the evidence 
adduced, both pro and con, including the wishes of the residents and 


property owners in the immediate area; and in drafting Finding num- 


bered 8, the Board considered the fact that "Georgetown University and 
the Holy Trinity Complex" favored the request of RJM. In doing so, 
the Board undoubtedly knew that both Georgetown University and Holy 
Trinity Church and School were both owned and operated by the Jesuit 
Order of the Catholic Church, that Georgetown University had agreed 
to support RJM's application for a license and to solicit | the support 
of Holy Trinity Church for said application, and further, that the Univ- 
ersity, in its lease agreement with RJM, was to share in| the profits of 
the restaurant business. The Court recognizes that the Board had 

no easy task in weighing this information and the wishes lot the other 
residents and property owners. However, having done so, the Board 


concluded, and so found, ''That the objections as stated and presented 


at the hearing are insufficient to justify a denial of the license, and 

that the granting of said license does not violate the provisions of 

Section 14(a)5 of the Act,. . ."". The Board, thus, gave full consideration 

to all of the evidence and the statute's mandate, and accordingly made 

its finding of fact. The Court considers that the expertise of the Board 

in making an administrative findings is controlling, and further that 

its findings are supported by the record and it therefore sustains the 

Board's Findings numbered 8 and 9. 
Throughout the Court's review of this case, the Court has been 

mindful that the question before it ''was whether the findings of the 


Board were So arbitrary or capricious, or so unsupported by evidence 


as to be unwarranted as a matter of law."" Minkoff v. Payne, (1953) 
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93 U.S. App. D. C. 123, 125, 210 F. 2d 689, and after careful consid- 
eration of the entire matter, the Court concludes that "The record does 
not afford a solid basis for court disagreement with the findings and 
conclusions reached by the public agency charged with the primary 
responsibility for the relevant determination ", 93 U.S. App. 
D.C. 127. 

It is not for the Court to weigh the evidence adduced at the hearing 
before the Board, nor is it for the Court to substitute its judgment for 
the findings of the Board. The Court finds that in this case the Board 
gave full and complete consideration to all of the evidence adduced, 
and the findings of the Board are supported by the evidence and the 
record. The Court further finds that the Board was not arbitrary or 
capricious in so drafitng its findings of fact and conclusions of law. 

Accordingly, the Board's Findings of Fact and Conclusions of 
Law of April 20, 1962, are sustained. 

Plaintiffs’ motion for summary judgment therefore is denied; and 
defendants’ motion for summary judgment is granted. 

It is noted that the Defendants, Alcoholic Beverage Control Board, 
and its individual members, have joined in the motion for summary 
judgment of defendant, RJM. 

Counsel for defendants will prepare an appropriate order. 


/s/ Leonard P. Walsh 
JUDGE 


December 19, 1962 


[Certificate of Service] 


[Filed Jan. 11, 1963] 


ORDER 

This cause came on for hearing on motions for summary judgment 
filed herein by plaintiffs, by defendant Alcoholic Beverage Control 
Board, and by defendant RJM, Inc. Upon consideration of said motions, 
the points and authorities submitted in support thereof and in opposition 
thereto, and upon further consideration of the complete record, in- 
cluding the transcript of proceedings before the Board and exhibits 
introduced in evidence before said Board, and after argument by 
counsel, it is by the Court this 11th day of January, 1963; 

ORDERED, ADJUDGED and DECREED as follows: 


1. That the motion of the plaintiffs for summary judgment be, 


| 
| 

2. That the motion of the defendants Alcoholic Beverage Control 
Board and Frank E. Weakly, James G. Tyson, Richard C. Sullivan 


and Louis Nichols, individually and as members of the Alcoholic 


and the same is hereby, denied. 


Beverage Control Board for the District of Columbia for summary 
judgment be, and the same is hereby, granted. | 

3. That the motion of the defendant RJM, Inc. for summary judg- 
ment be, and the same is hereby, granted. | 

4. That the Complaint and the Supplemental Complaint To Set 
Aside Order Of The Alcoholic Beverage Control Board iad For Equit- 
able, Declaratory And Other Relief shall stand dismissed, with costs 
to the defendants. 


/s/ Leonard P. Walsh| 
JUDGE 


[Certificate of Service] 


[Filed Feb. 7, 1963] 
NOTICE OF APPEAL 


Notice is hereby given this seventh day of February, 1963, that 


Plaintiffs H. Struve Hensel, et al hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the eleventh day of January, 1963, in favor of 


Defendants against said Plaintiffs 


/s/ ¥. Trowbridge vom Baur 
Attorney for Plaintiffs 


2 October 1934. 


TO: The Commissioners. 


RE: A.B.C. Board requests ruling under Section 3 of the A.B.C. 
Regulations, on the application of David Kaplan, 1120 H street, N.E., 
whose premises are within 400 feet of Douglas N.E. Church. 


REPORT: David Kaplan, 1120 H Street, N.E., has donddctsa a busi- 
ness known as the "Star Cleaners and Dyers" and wishes to obtain a 
Retailer's License, Class A, in order to sell beverages of all kind, 
"off-sale’. The premises are within 400 feet of Douglas M.E. Church 
at 11th and H. Streets. N.E., and the A.B.C. Board requests opinion as 
to whether or not the license can be issued in view of Section 3 of the 


A.B.C. Regulations, which provides: 
| 


"Section 3. | 
"(a) No license other than a retailer's license Class B, or 


a retailer's license class C or class D issued for a club or hotel, 


or a retailer's license class E, or a retailer's license class F 
issued as hereinafter provided, shall be issued for lany place of 
business within 400 feet of any public, private, or parochial pri- 
mary, elementary, or high school or any college, university, or 
church: Provided, however, That this section shall not apply to 
any business established on January 24, 1934, within such pro- 
hibited distance, nor forbid the issuance of a license for any place 
within such prohibited distance for which said place a license of 
the same class has been issued and is in effect on the date the 
application is filed. A retailer's license class F may be issued 
for a place within such prohibited distance with the consent of 
such school, college, university, or church. Said distance shall 
be measured between the nearest street entrance to said place 
of business and the nearest street entrance to said school, col- 


lege, university, or church by the shortest line between such 
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entrances on, over, or across any public traveled way, or public 


park or parking. 


'(b) No beverage shall be sold or served by any licenses upon 


any portion of any premises not within a building which said por- 

tion of said premises fronts upon, abuts, or adjoins or is opposite 

to the premises of any public, private, or parochial primary, ele- 
mentary, or high school, college, university, or church. This sub- 
section shall not apply to the premises designated in a retailer's 

license class F." 

No question arises, what is meant by the words "any business" 
established on January 24, 1937? 

Mr. F. Joseph Donohue, attorney for Mr. Kaplan, contends that 
"any" is used in sense and meaning of "'all"". He urges that the A.B.C. 
Board has heretofore construed the same as such, citing the Sun Radio 
Company at 938 F. Street, N.W., which place (he says) was used for a 
retail radio business on and prior to January 24, 1934; is within 400 
feet of St. Patrick's Church and has obtained a Retailer's Class A Li- 
cense. He also cites, James O. Stevens, 2626 Bladensburg Road, N.E., 
engaged in the sale of coal and ice on and prior to January 24, 1934, 
which premises are within 400 feet of the 14th Street Church of Christ. 

This office has no knowledge of the facts pertaining to the issu- 
ance of the license to the Sun Radio Company. In the case of Mr. James 
O. Stevens, he had obtained a permit to sell 3.2 beer and was so doing 
as part of his business on January 24, 1934. 

This regulation must be construed in the light of the provisions 
of Section 7 of the'A.B.C. Act under which the Commissioners are au- 
thorized "to forbid the issuance of any class or classes of licenses for 
businesses established subsequent to the date of the enactment of this 
Act near or around schools, colleges, universities, churches, or public 
institutions." 

In my opinion, the word "business" used in the portion of the Act 
and the regulation above quoted refers to the business for which the li- 
cense is issued. In the case of "'on-sale" licenses, the license under 
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the statute is issued for a particular business to which the sale of alco- 


holic beverages is incidental, such as a restaurant or tavern. There- 


fore, if the business for which the license is desired was in existence 


on January 24, 1934, the owner of such business is not precluded from 
obtaining a license merely because it is within a distance of 400 feet of 
a church or school. "Off-sale" licenses are issued only for the sale of 
alcoholic beverages. For example, a retailer's license, Class A, is not 
issued for a cleaning and dying establishment; it is issued only for the 
business of retailing alcoholic beverages. That business was not in 
existence on the premises here involved on January 24, 1934. On the 
other hand, had the applicant on that date been engaged in the selling 

of 3.2 beer under a permit, he would have been conducting a business 
for the sale of alcoholic beverages, and the desired license could be 
issued to him. The definition of alcoholic beverages in the A.B.C. Act 
includes 3.2 beer. 

The purpose of the regulation was not to take from one who had 
established a business of selling alcoholic beverages the right to sell 
in the future merely because of the location of a church or school with- 
in 400 feet, or to prevent one from selling such beverages as an inci- 
dent to an established restaurant, tavern, etc. It did intend to prevent 
new businesses for the sale of alcoholic beverages from being opened 
within such distance. The business for which the license is here de- 
sired is a new business. | 

Of course, the Board has authority to deny a license even for an 
established business, if, in its judgment, the location is an inappropri- 
ate one considering its proximity to a church or school. | 
RECOMMENDATION: | 

Therefore, this office is of opinion that a "tailoring shop" or 
cleaning and dyeing business" is not a business within the provisions 
of Section 3 of the A.B.C. regulations, and it is recommended that the 
A.B.C. Board be furnished a copy of this opinion. | 


/s/ E. Barrett Prettyman 
/t/ EB. Barrett Prettyman 
TGW:RDN Corporation Counsel, D. C. 


APPROVED BY THE COMMISSIONERS OF | 
THE DISTRICT OF COLUMBIA SITTING AS | 
A BOARD-- October 9, 1934. | 

| 


11 February 1935 
THE COMMISSIONERS 


The Alcoholic Beverage Control Board requests ruling un- 

der Section 3 of the A.B.C. Regulations on the application 

of Edwin O. Cockey, 1564 Wisconsin Avenue, for a retailer's 

license, class A, whose premises are within 400 feet of a 

church. 
REPOT: The Whittelesy Drug Stores, Inc., had a 3.2 beer license for 
premises 1564 Wisconsin Avenue on January 23, 1934. Upon expiration 
of this license they did not apply for a new license. This pharmacy busi- 
ness was later sold to Edwin O. Cockey who now operates it, and has 
made application for retailer's class A license. The premises are with- 
in 400 feet of a church. Section 3 of the Alcoholic Beverage Control 
Regulations, so far as material here, provides: 

"No license other than a retailer's license, class B, or a retailer's 
license class 'C or class D issued for a club or hotel, or a retail- 
er's license class E, or a retailer‘s license class F issued as 
hereinafter provided, shall be issued for any place of business 
within 400 feet of any public, private, or parochial primary, ele- 
mentary, or high school or any college, university or church: 
PROVIDED, HOWEVER, That this section shall not apply to any 
business established on January 24, 1934, within such prohibited 
distance, nor forbid the issuance of a license for any place within 
such prohibited distance for which said place a license of the same 
class has been issued and is in effect on the date the application is 
filed." 

This office is of opinion that ''any'’ business does not mean "all", but re- 


fers only to such business for which the license is issued. "Off-sale" 


licenses are issued only for the sale of alcoholic beverages. 
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Had the applicant on January 24, 1934, been engaged at 1564 Wis- 
consin Avenue in the selling of 3.2 beer under a permit, or whisky upon 
a physician's prescription, he would have been conducting a business 
for the sale of alcoholic beverages, and the desired license could be is- 
sued to him. The definition of alcoholic beverages in the Alcoholic 
Beverage Control Act includes 3.2 beer. The fact that the business 
thus definitely established at 1364 Wisconsin Avenue was later taken 
over by another who now owns and operates the same does not alter 
the status of the place, nor does the subsequent change of ownership of 
the business forbid the issuance to applicant of a class A license for 
such place, even though it is within 400 feet of a church. The present 
applicant's predecessor was, On January 24, 1934, conducting a busi- 
ness which entitled him to the exemption of Section 3 of the Alcoholic 
Beverage Control Regulations, therefore, the applicant who now owns 
the business, which business is conducted at the same place, may justly 


be granted a class A license for such place of business. | 


RECOMMENDATION: That the Alcoholic Beverage Control Board be 
furnished a copy of this opinion. 


/s/ E. Barrett Prettyman 
/t/ E. Barrett Prettyman 
Corporation Counsel, D.C. 


CCO-231 - Edwin O. Cockey. 


APPROVED BY THE COMMISSIONERS OF 
THE DISTRICT OF COLUMBIA SITTING AS 
A BOARD -- Feb. 25, 1935. 


January 24, 1945 
THE COMMISSIONERS 


Request of the Alcoholic Beverage Control Board for opin- 

ion in'the case of Christ Apostolos Nitsakos, applicant for 

a Retailer's Class ''D" license at 1226 36th Street, N.W. 
REPORT: The Alcoholic Beverage Control Board requests opinion in 
the case of Christ Apostolos Nitsakos, who has pending before the Board 
an application for a Retailer's Class ''D" license. 

Applicant's place of business -- the Hilltop Cafe -- is located at 
1226 36th Street, N.W., on the west side of the street between Prospect 
Avenue and N Street. On the east side of 36th Street, between N and O 
Streets, facing west, are located Holy Trinity Church and Holy Trinity 
High School and Grammar School. The church is located approximately 
in the center of the block. The high school lies to the north of the church 
and abuts on O street. The grammar school lies to the south of the 
church and abuts on N Street. 

The question presented is whether the nearest street main entrance 
to applicant's place of business is within 400 feet of the nearest street 
main entrance of the Holy Trinity Grammar School, within the meaning 
of Sec. 3(a) of the A.B.C. Regulations 

There is no difficulty in determining the nearest street main en- 
trance of applicant’s place of business. It has but one entrance on 36th 
Street -- a front door which is located in the center of the premises at 
the west edge of the sidewalk. But there appears to be some confusion 
as to what is the nearest street main entrance to the Holy Trinity Gram- 
mar School, with reference to the above-mentioned front door of appli- 
cant's place of business. 

A brief description of the lay-out of the grammar school is neces- 


sary for a clear understanding of the problem. The school has at least 


three doors. The main door, architecturally speaking, is the large 


double door in the front of the building, near the N Street side; this door 
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is hereinafter referred to as the West Door. The side door, architec- 
aes anil 

turally speaking, is a door at the north end of the building, facing the 

church, and is invisible from the exterior; this door is hereinafter re- 

ferred to as the North Door. The basement door, a small door reached 

by a descending flight of steps, is located just north of the West Door. 


The West Door opens into the second floor of the building, and is 
reached from the exterior by an ascending flight of steps. It appears 
that this door opens into the principal's office and is not uged by the 
students for ingress or egress. It is kept locked with a "panic bolt" on 
the inside and is used only as a fire exit. The North Door| which opens 
into the first or basement floor of the building, is the door ordinarily 
used by the students. 

The property line of the church and school property commences 
at the east edge of the sidewalk on 36th Street. At that line the property 
is elevated approximately three feet above sidewalk level. . And on the 
same line an iron rail fence has been erected, which fence runs along 
the 36th Street side of the property from N to O Streets, and back from 
36th Street a distance of approximately forty feet, to the high school 
on the O Street side and to the grammar school on the N Street side. 
There are three openings, or gateways, in this fence, through which 
one may enter from 36th Street by climbing a flight of steps and gain- 
ing the elevated plane upon which the church and schools ; stand. One of 
these gateways is opposite the door of the church, one is opposite the 
West Door of the grammar school and one is opposite the/door of the 
high school which corresponds to the West Door of the grammar school. 
There is also a small gateway at the rear of the grammar school on N 
Street. | 

It appears that application for license at 1226 36th Street, NW. 
was previously denied by the Board on the ground that the West Door 
of the grammar school is within 400 feet of the front entrance of 1226 


36th Street. The Board appears to have assumed that the West Door, 


being the main or principal door, architecturally speaking, was the en- 


trance contemplated by Sec. 3(a). 


38 


The present applicant contends that the main entrance contem- 
plated by Sec. 3(a) is the main or principal entrance from the standpoint 
of use; that since the West Door is not used by the students, and the 
North Door is so used, the North Door is the entrance contemplated by 
Sec. 3(a); that the North Door is more than 400 feet from the entrance 
to 1226 36th Street; and therefore he is entitled to a license. 

This office agrees that the word ''main" as used on Sec. 3(a) means 
main or principal from the standpoint of use, rather than the standpoint 
of architecture. However, this office is of opinion that neither the West 
Door nor the North Door of the grammar school is a street entrance 
within the meaning of Sec. 3(a). 

The section in question does not use the words "door" or "door- 
way.” It uses the broader term "entrance," which includes door, door- 
way, gate, gateway and portal, and an "entrance,"’ may be any of those 
means of ingress and egress. To be an entrance within Sec. 3(a), an 
entrance must be a street entrance, 1.e., an entrance whereby one enters 
directly from the street. Therefore, the street entrances to the gram- 
mar school are: the gateway in the iron rail fence, at street level, on 
36th Street opposite the West Door; the gateway at the rear of the school 
on N Street; and, possibly, the gateway opposite the front door of the 
church on 36th Street, through which one can ascend a flight of steps, 
then turn south and around the corner of the church, through another 
smaller gateway between the church and the school, and into the North 
Door. 

Which of these three street entrances is a main street entrance 
to the school is a question of fact for the Board to determine from evi- 
dence adduced before it. As indicated above, it would be a street en- 
trance which is most used by the students of the school. It may be that 
two of these entrances, or, indeed, all of them, are used equally, in 
which event such two or all of them would be main street entrances. 


Having found which of these three street entrances is or are the 


main street entrance or entrances, the determination as to which is the 
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nearest main street entrance (if more than one is found to be "main" 


is a matter of measurement. | 

A word as to measurement may not be amiss. It does not appear 
from the reference who measured the distance to the North Door, or 
what the exact distance is, or precisely how it was measured. It would 
appear, however, that in measuring this distance the line |was run up 
over the property line, through one of the street entrances or gateways, 
and then around to the door of the school building. Such a method of 
measurement is not, of course, permissible. Sec. 3(a) prescribes that 
the measurement shall be made as follows: | 

"Said distance shall be measured between the nearest street main 

entrance to said place of business and the nearest street main 

entrance to said school * * * by the shortest line between such 

entrances on, over, or across any public traveled way or public 

park or parking." (Underscoring supplied.) | 
In this case the line prescribed by Sec. 3(a) should begin jat a point in 
the property line at the center of the entrance to 1226 36th Street and 
extend to a point in the property line in the center of whichever gate- 


way to the school is determined to be the nearest street main entrance. 


RECOMMENDATION: That a copy of this opinion, if approved, be for- 
warded to the Chairman, Alcoholic Beverage Control Board. 


/s/ Richmond B. Keech 
/t/ Richmond B. Keech 
Corporation Counsel, D.C. 


APPROVED BY THE COMMISSIONERS OF 
THE DISTRICT OF COLUMBIA SITTING AS 
A BOARD -- January 30, 1945. 


March 23, 1948 


THE COMMISSIONERS 


Issuance of Class "C" license to James S. Thomas T/A 
Ideal Sea Food Cafe located within 400 feet of a public 
school/inasmuch as the business was established prior to 
the passage of the Alcoholic Beverage Control Act. 


REPORT: 


The Alcoholic Beverage Control Board asks whether it may legally 
issue a retail Class "C" license to a restaurant situated within four hun- 
dred feet of a public school, if it can be shown that the said business was 
established before the promulgation of the Alcoholic Beverage Control 
Act. 

It appears that one James S. Thomas is the owner of a cafe located 
at 707 T Street, N.W., and it was stated in his application, that his place 
is within 400 feet of the Cleveland Schoel (public) located at 8th and T 
Streets, N.W. It appears further that the applicant has been the holder 
of a Class 'D" retail license since June 12, 1934. The Board declined 
to accept the application, stating that the license could not be issued un- 


der Section 3 of the Alcoholic Beverage Control Regulations. 


Henry Lincoln Johnson, Jr., Esquire, counsel for the applicant 
states that Section 3 of the Regulations (supra) does not apply because 
the business in question was actually established in 1933 and therefore 
does not come under the restriction of Section 3 of the Regulations, but 
is excepted under Section 7 of the Alcoholic Beverage Control Act. 

The Alcoholic Beverage Control Act (Public Law. No. 85, 73rd 
Congress, H. R, 6181) was approved on January 24, 1934. Section 7 of 
this Act reads in part as follows: 

"SEC, 7, * * * The Commissioners shall have specific au- 

thority to * * * forbid the issuance of any class or classes of li- 

censes for businesses established subsequent to the date of enact- 

ment of this Act near or around schools, colleges, universities, 


churches, or public institutions, * * *." 
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Paragraph (a) of Section 3 of the Regulations adopted by the Board 
of Commissioners of the District of Columbia under authority of the Act 
of Congress approved January 24, 1934, (supra) originally read in part 
as follows: | 

(a) No license other than a retailer's license class B, ora 
retailer's license class C or class D issued for a ‘club or hotel, 

or a retailer's license class E, or a retailer's license class F is- 

sued as hereinafter provided, shall be issued for any place of 

business within 400 feet of any public, private, or parochial, pri- 
mary, elementary, or high school or any college, university, or 
church: Provided, however, That this section shall not apply to 
any business established on January 24, 1934, within such pro- 
hibited distance, * * *,'" (Underscoring supplied. )) 

It appears that there was considerable controversy over the cor- 
rect meaning of the words "any business" so on February 5, 1937, Sec- 
tion 3(a) of the Regulations, (supra), was amended by the | Commission- 
ers to read in part as follows: 

"(a) * * * Provided, However: That this subsection shall not 
apply to any tavern, restaurant, or alcoholic beverage business 
established on January 24, 1934, within such prohibited distance, 


* * *." (Underscoring supplied. ) 


It appears further that on May 21, 1941 the Commissioners again 
amended Section 3(a) of the Regulations and deleted entirely the forego- 
ing provision excepting businesses, to wit, taverns, restaurants, or 
alcoholic beverage businesses established prior to the enactment of the 
Act (January 24, 1934). Accordingly, Section 3(a) of the Regulations as 
amended on May 21, 1941 presently reads as follows: 

"(a) No license, other than a retailer's license, class C or 

class D, issued for a bona fide club or hotel, or a retailer’ s li- 

cense, Class B, or a retailer's license, class E,or a retailer's 

license, class F, shall be issued for any place of business within 

400 feet of any public,private or parochial, primary, elementary, 


or high school, or any college, university, or church: Provided, 
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however, that this subsection shall not forbid the issuance of a li- 
cense for any' place within such prohibited distance for which said 
place a license of the same class has been issued and is in effect 

on the date the application is filed, nor forbid the transfer of a 

license in the discretion of the Board from one premises within 

such prohibited distance to another premises within the same pro- 
hibited distance, nor forbid the issuance of a license in the discre- 
tion of the Board for a place of business located within 400 feet of 

a church if the Board is satisfied that such church has an enrolled 

membership of less than 100 persons. Said distance shall be 

measured between the nearest street main entrance to said place 
of business and the nearest street main entrance to said school, 
college, university or church by the shortest line between such 
entrances on, over, or across any public travelled way or public 
park or parking. This subsection shall not apply where all of the 
property, exclusive of property owned by the United States or the 

District of Columbia, in public use, within a radius of 400 feet of 

the boundary lines of the lot or parcel of ground upon which is 

situated the place for which the license is desired, is, according 
to the official atlases of the Zoning Commission of the District of 

Columbia, zoned commercial or industrial." 

Under date of October 5, 1934 the Commissioners approved an 
opinion of this office (C.C.O. No. 231 - Kaplan, David) relative to an 
application of Kaplan for a retailer's license, Class "A", whose place 
of business at 1120 H Street, N.E. was located within 400 feet of the 
Douglas M.E. Church. The question in that case hinged not only on Sec- 
tion 3(a) of the Regulations existing at that time, (Supra), but also on the 


provisions of Section 7 of the Alcoholic Beverage Control Act, (supra). 


As the word "business" appeared at that time in both the Act and 
the Regulations, the opinion interpreted and construed what was meant 
by the Congress and the Commissioners in their use of the word. In 


this opinion this office stated, among other things, as follows: 
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| 
"In my opinion, the word "business" used in the portion of the 


Act and the regulation above quoted refers to the business for which 
the license is issued. In the case of ‘on-sale' licenses, the license 
under the statute is issued for a particular business to which the 
sale of alcoholic beverages is incidental, such as a restaurant or 


tavern. Therefore, if the business for which the license is desired 


noo? SS 


is not precluded from obtaining a license merely because it is with- 
in a distance of 400 feet of a church or school. * * hal (Underscor- 
| 


was in existence on January 24, 1934, the owner of guch business 
eS eee 


ing supplied.) 
"The purpose of the regulation was not * * * to ‘prevent one 

from selling such beverages as an incident to an established res- 

taurant, tavern, etc. It did intend to prevent new businesses for 


the sale of alcoholic beverages from being opened within such dis- 
tatice. PP" | 


Accordingly, it is my opinion that Section 7 of the Alcoholic Bever- 
age Control Act, (supra), limits the power of the Commissioners to re- 
strict the issuance of such licenses to "businesses established subse- 
quent to the date of enactment of this Act (January 24, 1934) near or 
around schools, colleges, universities, churches or publi¢ institutions, 

* * * "(Underscoring supplied), and in view of the fact that the appli- 
cant has been in the restaurant business since 1933 continuously, he is 
eligible to receive the class of license he seeks. | 

Of course, the Board has authority to deny a license even for an 
established business, if, in its judgment, the location is an inappropri- 


ate one considering its proximity to a church or school. | | 
RECOMMENDATION: 
It is recommended that the Alcoholic Beverage Control Board be 


advised in accordance with this opinion. 


/s/ Vernon E. West 
RDW/scp /t/ Vernon E. West 
CCO. 231 - Thomas,James S. Corporation Counsel, D.C. 
3/28/48 


| 
APPROVED BY THE COMMISSIONERS OF | 
THE DISTRICT OF COLUMBIA SITTING AS 
| 
| 
| 


| 
i 


A BOARD -- March 25, 1948. 


New Ap. #8722 
2/6/62 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ALCOHOLIC BEVERAGE CONTROL BOARD 


REPORT OF APPLICATION FOR BEVERAGE PERMIT 
February 21, 1962 


State full name and address of applicant. 


Richard J. McCooey, 3610 O St., N.W. 
Robert H. McCooey, Griswold Rd., Rye, New York 
Eugene L. Stewart, 210 Whitestone Rd., Silver Spring, Md. 


(a) State fingerprint number. 


A. F.P. #52064 
B. F.P. #52063 
C. F.P. #52062 


Inquire as to moral character of applicant, if an individual; of all 
partners of a partnership; and of all officers and directors of a 
corporation. 


There is no local record of arrest for any of the officers of the 
corporation. 


Is applicant true and actual owner of the business? 
Yes 


Is business to be superintended in person by applicant or by desig- 
nated manager? 


By designated Manager, Henry M. Maggenti. 
If manager is designated, inquire as to moral character. 
There is no local record of arrest. 
(a) State fingerprint number. 
F.P. #52055 
Is applicant engaged in any other business? 
Yes. 


(a) In case of a club, hotel, or restaurant, is it a bona fide club, 
hotel, or restaurant, and, if a club, has it been established 
for three months? 


This will be a bona fide Restaurant. 
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i 
Is any other business conducted on premises? | 


No 

| 
(c) Is principal source of revenue from sale of food? 
Yes 


In case of an application for a wholesaler's license} class "A", is 
any business conducted or to be conducted on the premises other 
than the sale of alcoholic and non-alcoholic beverages, and if so, 
state the nature of such other business. 


This is an application for Class "C'' license. | 


Is applicant an American born citizen; if not, give number of his 
naturalization certificate, city and state where naturalized, and date ? 


Yes. 


Is manager an American born citizen; if not, give number of his 
naturalization certificate, city and state where naturalized, and date ? 
| 


Yes 


(a) Is the business to be conducted in a building part of which is 
used as a dwelling or lodging house? | 


Yes | 


(b) If the answer to question No. 11 (a) is "yes", has access from 
the portion of the building used as a dwelling or lodging house 
to the portion in which beverages are to be sold been effective - 
ly closed? 


Yes | 


Is the main entrance to the place of business within 400 feet of the 
main entrance of any public, private or parochial school, or any 
college, university, or church, measured by the shortest line be- 
tween such entrance on, over, or across any public traveled way 
or public park or parking? 


Yes 
Are there any reasons the location of the business is inappropriate? 


This precinct knows of no reason this application should not be ap- 
proved. | 


14. Remarks. (Submit any other information which may assist the 
Alcoholic Beverage Control Board in passing upon the application.) 
/s/ Adam J. Ekas | /s/ Dan B. Kennedy 
/t/ Pvt. Adam J. Ekas, 7th Pct. /t/ Dan B. Kennedy 
Investigating Officer Captain of Precinct No. 7 


/s/ Robert V. Murray 
Chief of Police: 
Mar. 7, 1962 


GEORGETOWN UNIVERSITY 
WASHINGTON 7, D. C. 
Office of the President 
March 23, 1962 


Alcoholic Beverage Control Board 
Government of the District of Columbia 
707 Associations Building 

1145 Nineteenth Street, N.W. 
Washington 6, D.C. 


Gentlemen: 


I am writing this letter to express the University's favor of R.J.M., 
Inc.'s application for a Class C liquor license. 

For some years I have been most interested in seeing a restaurant, 
such as Mr. McCooey plans, established near the University. I was happy, 
therefore, to suggest to him the availability of the property on 36th Street 
for the kind of restaurant which would be in keeping with the conservative 
tradition of Georgetown. For this reason, in the reconstruction of this 
property, I asked to see the plans which were drawn up by Mr. McCooey's 
architects for the renovation. Furthermore, the block will be enhanced 
by this kind of building. 

I think it most advantageous that there should be in our vicinity a 
facility for the entertainment of Alumni, parents and visitors to the Uni- 
versity that is consistent with its social ideals. Under Mr. McCooey, who 
is an Alumnus of the College, I feel confident that his management will 
achieve this. 

I wish to state here that the official entrance of Georgetown over 
one hundred and seventy-two years of its existence has been 37th and O 
Streets, N.W., and will continue to be such for the indefinite future. 

An inquiry has been made concerning the status of the Edmund A. 


Walsh School of Foreign Service. This is one of the nine divisions of 


Georgetown University. It is not a separate entity and has no existence 


apart from its status as a division of the University. 
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| 
Some students of The Edmund A. Walsh School of Foreign Serv- 


ice reside in dormitories on the main Georgetown Campus. The Ed- 
mund A. Walsh School Building is a classroom building located at 36th 
and Prospect, N.W., although other classrooms for the Foreign Serv- 
ice students are on the main Campus. Most of the formal academic 
functions for this School are also held in halls on the main Campus. 
Likewise, many extracurricular activities are shared by College and 
Foreign Service students on the main Campus, e.g., radio, debates, 
and dramatics. The cafeteria and food service for these students is in 
New South Building, located on the main Campus. The big social func- 
tions conducted by the students, like the Diplomats’ Ball, 
the main Campus. 


As I said before, The Edmund A. Walsh School of Foreign Serv- 


are held on 


ice is one of the divisions of the University forming the complex that 
make up the main Campus of the University, the main entrance of which 
is located at 37th and O Streets, N.W. The latter entrance is not only 
the main one from the point of view of official designation, in effect since 
1789, but also from the point of view of use. It is by far the most used 
entrance of the University and has been for many years, Iso much so that 
three years ago we were forced to widen it to double its original width. 
Sincerely yours, | 
/s/ Edward B. Bunn, 3. J. 
President 


EBB/vk 


HOLY TRINITY CHURCH 
3514 O Street, N.W. 
Washington 7, D.C. 


March 24, 1962 


Alcoholic Beverage Control Board 
1145 19th Street, N.W. 
Washington, D.C. 


Gentlemen: 


As Pastor and governing body of Holy Trinity Church and as 
the person responsible for the conduct of the High School and Parochi- 
al School operated by Holy Trinity Parish, and for the welfare of the 
students of these schools, I wish to say that the church and the schools 


have no objection to the issuance of a Class C. liquor license to R.J.M., 


Inc., in connection with its operation of a restaurant owned in reno- 
vated premises at 1224 - 1228 - 36th Street, N. W. 


We have carefully considered the plans of R.J.M., Inc., as ex- 
plained to us by Richard J. McCooey, its President, for the renova- 
tion of these premises and the operation of a distinctive eating estab- 
lishment as a part of the Georgetown University complex. We find 
nothing objectionable in these plans and do not believe that the grant 
of a Class C. liquor license will prejudice in anyway the interests of 


Holy Trinity, her students, pupils or parishioners. 


It is gratifying, more so, for the parish to contemplate having 
the caliber and type of establishment planned by Mr. McCooey at the 
corner of 36th and Prospect Streets. We believe that it will make a 


positive contribution to this area by its very nature and purpose. Not 


only will the commercial block be improved by the reconstruction, but 
it will serve, also, a definite need for the many social functions of our 
parish societies who will have this high type of establishment conven- 


iently close. | 
| 

Further, let it be understood that we have three main entrances 
by use; the far north entrance on 36th Street; (2) church entrance im- 


mediately south thereto; (3) and the entrance on re) Street. 


In view of all these factors and after their careful deliberation, 
we strongly recommend your favorable consideration of Mr. McCooey's 


application for the liquor license. 


Very truly yours, 


/s/ Martin J. Casey, S 
Pastor 


BRIEF FOR APPELLANTS 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,684 


H. STRUVE HENSEL, et al., 
Appellants, 


ALCOHOLIC BEVERAGE CONTROL BOARD, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


F. TROWBRIDGE vom BAUR 


United States Court of Appeals 
for the District of Columbia Circuit 4 vom Baur, Beresford & Coburn 
1700 K Street, N. W. 
FILED jun 14 1963 Washington 6, D. C. 


sLlants. 
Wathen. Oane Attorney for Appellants 


CLERK 


(i) 
QUESTIONS PRESENTED 


The question presented is whether an order of the Alcoholic Bever- 
age Control Board which approved the issuance of a Class C Liquor Li- 
cense for premises known as 1224-26-28 36th Street, N.W., in George - 
town, Washington 7, D.C., -- premises owned by Georgetown University 


-- and the license issued pursuant thereto, are legally valid when: 


A. The premises are within 400 feet of three schools, and Board 
Regulation 2-103 categorically prohibits the issuance of a license "for 
any place of business within 400 feet of any . . . school, or any college, 


university or church." 


B. The Board failed to make the ultimate findings required by 
statute to support the order in question, and the basic findings neces- 


sary to support required ultimate findings. 


C. To the'extent that the Board made any findings, they are not 
supported by substantial evidence. 


D. The Board's said order is based upon a second application 
filed within a year after denial of the first application, and Board Regu- 
lation 2-127 categorically prohibits the Board from considering "a sec- 
ond application . . . within the period of one year from the date of denial 


of the first." 


E. The Board failed to follow the procedure enjoined upon it by 


Congress with respect to posting notice of the hearing. 


F. The Board denied Appellants' procedural due process by im- 


properly placing the burden of proof upon Appellants as Remonstrants 


before the Board, instead of upon Appellee RJM, the applicant for the 


license. 


(iii) 


OF CONTENTS 


QUESTIONS PRESENTED 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


A. 


B. 


Summary of the Facts 
Character of the Neighborhood 


Previous Uses of the Three Buildings Now Consolidated! 
and Enlarged into the Premises in Question Sah 


The Wholly Changed Character of the Proposed ETeuuees 
— Now Designed for a College-Boy Restaurant and 
Drinking Place in the Tradition of niieneyee at Yale and 
"The Nass" at Princeton ; i ; 


The Plan for Operation of the Premises — in the 
"Morey's'" and "The Nass" Tradition; with the Public | 
Invited i - ‘ 3 - 2 rs eat 


The South Main Entrance of the Premises is Located 
Within 400 Feet of Main Entrances of Three Schools 


1. The Edmund A. Walsh School of Sie al Service = 
Diagonally Across the Street . : : | 


The W. Coleman Nevils School ene — 210 Beek 
Away : : ; 


3. The Holy Trinity Grammar School — 305 Feet Away, 
Appellee RJM Requested the Commissioners To Amend| 
the Regulation To Permit the Licensing of Premises 
Within 400 Feet of a School — Recognizing Regulation 
2-103 as an "Absolute Bar," then Withdrew Such 
Request - : s : ‘ . 


Georgetown University's Commercial Interest in and 
Support of the Venture 


The Neighborhood PBEGRES RJM's eee By Some | 
Ten to One : 


How the Proposed Establishment Will poaad the 
Neighborhood F ; : 5 


A Decrease in Real Estate Values 


The First Administrative Proceeding, Culminating 
in the Order of 11 December 1961 ; 


19 January 1962: Sree of this Suit for Judicial 
Review 5 , . 


31 January 1962: The License Year Expires 
The Second Administrative Proceeding, and the 
Repeated Order Approving the Issuance of a Liquor 


License for the Premises 


THE STATUTES AND ADMINISTRATIVE REGULATIONS 
INVOLVED 


SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Orders of the Alcoholic Beverage Control Board 
Are judicially Reviewable on Questions of Law 


Il. The Sale of Alcoholic Beverages is a "Privilege" 
and Not a Right, is Not Placed on the Same Footing 
with Ordinary Commodities, and Requires Stricter 


Regulation 


A. Engaging in the Sale of Alcoholic Peers isa 
"Privilege", and Not a "Right." : 


The Sale of Alcoholic Beverages is Not Placed on 
the Same Footing with Ordinary Commodities 
Because It is Recognized that Indulgence Therein 
Leads to Immorality, Crime and Pauperism 


The Board's Action in Approving a License for 
Premises Within 400 Feet of Three Schools is Invalid 
Because the Issuance of Such a License is Prohibited 
by Its Own Regulations 


A. A School is a Place Where Instruction is Given: 
And the Word "School" is Interchangeable with 
"College" and "University." . ‘ 2 


The Premises Are Within 400 Feet of Three Schools . 


Regulation 2-103 Specifically Prohibits the Licensing 
of a Public Drinking Place within 400 Feet of a School 


Prohibitions Against the Sale of Alcoholic Beverages 
Near Schools and Churches Are Liberally Construed 
in Favor of the School Children Protected 


(v) 


The Board's Regulations Have the Force 
The Board is Rigorously Bound a Them and 
Must Follow Them : ; ; 


RJM's Complicated Argument to the Effect that the 
Regulation Does Not "Apply" to Its Situation is 
Unsound. The Regulation Applies to RJM by Its Terms |. 


A. Under the Law No Agency is Empowered To Say 
that a Regulation "Applies" in Some Instances and 
Does Not "Apply" in Others, When the Regulation 
Gramatically and on Its Face ig pres to 
All of Them z 


The 1934 Predecessor of Regulation 2-103 
Permitted the Issuance of Licenses to Businesses 
Within 400 Feet of a School Which Were Established 
Prior to the Act 


The 1937 Predecessor of Regulation 2-103 Also 
Permitted the Issuance of Licenses to Businesses 
Within 400 Feet of a School If Established Prior to 
the Act 


The 1941 Amendment and Current Regulation 
Prohibits the Issuance of a License to Premises 
Within 400 Feet of a School, Except that a Prior 
License of the Same Class Therefor Can Be 
Renewed Under Certain Circumstances 


Corporation Counsel West's Opinion of March 23, 
1948 Cannot Be Held To Make the epic haat as aa or! 
Do What It Does Not Say and Do 

1. In General 


2. West's Construction of the Statute is Erroneous | 


3. Corporation Counsel West's Said ne pee Ni 
Amend the Regulation ; 


Even If Corporation Counsel West's Said Opinion | 
Could Be Said To Have Any Legal Effect, No Benefit} 
Thereof Can Flow to RJM for Its Expanded Project | 


Regulation 2-103 Must Be Liberally Construed in | 
Favor of the School Children Sought to Be Protected) . 


(vi) 


The Order of the Board is Unsupported by the 
Jurisdictional Findings Required by Congress as 
Prerequisites to Its Validity 3 


A. The Board's Indifference to the Requirement of 
Findings 3 ; 2 


In the Act Congress Laid Down Certain Standards 
Which Must Be the Subject of Findings Before the 
Board is Empowered To Approve the Issuance of a 
License, or To Apply the Mandate of the Statute . 


Where Findings Are Required, They Must Be Set 
Forth Expressly, and Cannot Be ee ae 
Implication 


To the Extent that the Board Made Ultimate Findings, 
They Are Mere Conclusions, Insufficient as Findings, 
Because They Are Not Supported by Basic Findings or 
The Essential Facts from Which the Ultimate Ee 
May Be Inferred . , . ‘ : 


The Board's Principal ee Are Bis ale vi 
Substantial Evidence : 


The Board's Order is Illegal Because It is Based on a 
Second Application Filed Within a Year After a Denial of 
the First ae in Violation of the Board's Own 
Regulations : ‘ : : . : : 


The Board's Order is Invalid Because, in Reaching It, the 
Board Failed to Follow the Procedure i ea ah It a 
Congress : ¥ 


A. The Trial Judge Refused to Consider this Point 


B. Congress Specifically Required that ''Before 
Granting . . . a Retailer's License," Notice of the 
Hearing To Be Held Shall Be Both Advertised and 
Posted : : 3 é F F 


Procedure Enjoined Upon the Board by Congress 
Must Be Followed ; > ‘ 5 


The Board Failed To Follow the Procedure 
Specifically Enjoined Upon It by Congress by eas 
To Post Notice of the Hearing 


The Board's Order is Invalid Because in the Administrative 
Proceedings from Which It Resulted, the Applicants Were 
Denied Procedural Due Process. They Were Improperly 
Saddled with the Burden of Proof - : 3 


X. The Judgment Should Be Reversed; and the Board's 
Order and License Should be Vacated and Set Aside 


APPENDIX A 
APPENDIX B 
A. <A School is a Place Where Instruction is Given 


B. The Terms "School", "College" and "University" 
Are Interchangeable ‘ ‘ r f : 


The Regulation on Its Face Flatly Prohibits the 
Issuance of a License to a Business Within 400 
Feet of a School 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia, dated 11 January 1963, (1) granting 
summary judgment in favor of defendants Alcoholic Beverage Control 
Board and RJM, INC.; (2) dismissing the Complaint and Supplemental 
Complaint herein; and (3) denying the motion of the plaintiffs for sum- 
mary judgment (JA 29). | 
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The action was brought to set aside orders of the Alcoholic Bev- 
erage Control Board under D. C. Code 305, 306 and 28 U.S. Code 1331, 
1651 and 2201. This Court has jurisdiction on appeal to review said 
judgment under the provisions of 28 U.S. Code 2107. 


STATEMENT OF THE CASE 


On 5 March 1962, Summary Judgment with respect to the original 
Complaint was granted in favor of the defendants, on the theory that the 
original Complaint, directed as it was against the Board order of 11 De- 
cember 1961, had become "moot," on the ground that the license year to 
which that order was directed had expired on 31 January 1962. That 
judgment was appealed immediately, and became Appeal No. 16,902. 


Thereafter, as will be outlined in more detail, the Board held a 
second or new hearing on a second or new application, and handed down 
a new or repeated order dated 20 April 1962, again approving, in much 
the same language, the issuance of a license for these premises for the 
license year ending 31 January 1963 (JA 7-10). 


Plaintiffs -- Appellants then moved in this Court to remand the 
case to the District Court for the filing of a Supplemental Complaint at- 
tacking the Board's new order of 20 April 1962. On 14 June 1962 that 
Motion was granted. Plaintiffs then moved in the District Court for leave 
to file such a Supplemental Complaint. That motion was granted in open 
Court, and on 23 July 1962 Judge Pine signed an order to that effect (JA 1). 


The Supplemental Complaint was filed on 23 July 1962 and provided 
the basis for the Motions resulting in the Judgment appealed from in Ap- 
peal No. 17,684 (JA 2-12). 


FACTS 


A. Summary of the Facts. 


Defendant RJM's proposal was to establish "1789" -- a ''Morey's" 
and "The Nass" type of college-boy restaurant and drinking place -- in 
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the center of a residential neighborhood and within 400 feet of three 
schools. Its application for a Class C liquor license was dpposed by 
residents of the neighborhood by some ten to one. Nevertheless, the 
Board approved it. | 


B. Character of the Neighborhood. 


The area in question is a residential and academic area, in George- 
town. It was built in the beginning as a residential area and is "a lovely, 
historical place" (504). "Everybody who buys a house there would 
like to keep it or have it for their children, and they don't want to be 
forced out." "Georgetown is a residential area, and we'd like to keep it 
that way" (504, 505). Protestants’ Exhibits 6, 7 and 10, which are photo- 
graphs, portray portions of the area. 


The block in which the premises are located -- bounded on the 
south by Prospect Street, on the east by 36th Street, on the north by N 
Street, and on the west by 37th Street -- isa residential area except for 
a strip on 36th Street between Prospect and N, which is zoned C-1, or 
"Neighborhood Commercial." As described in the testimony, "Itis a 
little strip on the single side of one block" (381). "It was a small, com- 
mercial institution to serve the people of the neighborhood" -- "to ac- 
commodate them.” It was "left commercial to serve the neighborhood, 
not to bring in people from outside" (464, 475, 481, 524, 531). 


C. Previous Uses of the Three Buildings Now Consolidated 
And Enlarged into the Premises in Question. 
1. The premises at 1224 - 36th Street, until its purchase by 
| 
Georgetown University and lease to RJM, INC. in 1960, was a Chinese 
Laundry. | 


i The plain numbers refer to pages of the stenographic transcript of the Ad- 
ministrative Hearing held before the Defendant Alcoholic Beverage Control Board 
in March 1962, which is part of the record on appeal, the printing of which has 
been dispensed with by order of this Court dated 26 March 1963. | 

| 
| 
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2. At 1226 - 36th Street, a lunch room or small restaurant was 
established by a Mr. & Mrs. Almfeldt in 1928 (75). This was operated 
by them continuously until 1935 when it was sold; and the restaurant 
was in operation on 24 January 1934 when the Alcoholic Beverage Con- 
trol Act was passed (75, 76, 99). It served breakfast, lunch and dinner 
(75, 98). After Repeal, Mr. Almfeldt obtained a Class D license for the 
lunch room (76). When operated by the Almfeldts, it occupied only 1226 - 
36th Street, not 1224 or 1228 (77). It became known as the Hilltop Cafe. 


RJM purchased the business of the Hilltop Cafe in June 1960, and 
operated it in the summer of 1960, but not longer. The Opinion of Judge 
Walsh is in error when it states (JA 14) that ''RJM operated the res- 
taurant as such for little more than a year."' About 30 were then served 
for breakfast, 75-80 for lunch, and 30 for dinner (36). The Hilltop Cafe 
was more a lunchroom than a restaurant, "a very simple place" (303) 
not resembling the proposed premises at all. It was "not the type of 
restaurant where you go in to have drinks or where you could have... 
parties." It was only about twenty feet wide (303, 304). While the Hill- 
top Cafe had a Class D license permitting the serving of light wines and 
beer most of the years since 1934, an application for a Class D license 
made on 2 July 1943 was denied under what is now Regulation 2-103 pro- 
hibiting the serving of alcoholic beverages within 400 feet of the school 
(270). An application for such a license was denied on 13 September 1944 
for the same reason (270, 271). And an application on 24 January 1936 
for a Class D license was denied as "inappropriate" (271). 


3. There was an entrance leading to apartments at 1228 - 36th 
Street (550, 565). 


D. The Wholly Changed Character of the Proposed 
Premises -- Now Designed for a College-Boy 
Restaurant and Drinking Place in the Tradition of 
"Moreys" at Yale and" The Nass" at Princeton. 


RJM has now consolidated and enlarged these three buildings into 
a single, integrated restaurant and drinking place in the tradition of 
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"Morey's" at Yale and"'The Nass" at Princeton (JA 3, Tr. 289, 290 , 295, 
362). It has a capacity of 226 people which, with the usuall turnover in 
the restaurant business of 2-1/2 to 3 times per meal, easily gives ita 
daily capacity in excess of 1200 people (55, 226, 227, 290, 362, 371). 


There are two main entrances to the premises. A south main 
entrance leads to a foyer; a dining room; a rathskeller or "Tomb," in 
the cellar or basement; private dining rooms; and to a pub or “drinking 
pub" on the first floor, with a large bay window bulging out into Pros- 
pect Street, facing the residences of some of the plaintiffs (14, 20, 21, 
41, 42). A north main entrance leads to the coffee shop, and also to the 
rathskeller or "Tomb" and from there to all parts of the building (19, 
39, 40, 60). Above the dining room will be an open air terirace or "din- 
ing terrace” (25, 54). Mr. McCooey of RJM stated that he had no pres- 
ent jatention of using the dining terrace for dining purposes, but it is 
capable of being so used if he should change his mind (25,| |54) 


Mr. McCooey testified that ''we are more soneelgned with sound 
than anybody else." But the only precautions taken by him with respect 
to the control of sound relate to the soundproofing of floors and ceilings 
-- that is, to control noise within the building or internally, not external- 
ly (20). No precautions have been taken with respect to soundproofing 
the walls to prevent noise from going out of the building into the neighbor- 


hood (41). | 


Only one parking space is planned for this large restaurant and 
drinking place, with its seating capacity of 226 people and capable of 
serving over 1200 people a day (54, 226, 227). 

E. The Plan for Operation of the Premises -- in : 

"Morey's" and''The Nass" Tradition; with the | 
Public Invited. 

The few persons supporting the application Re approval of 
the artistic merits of Applicant's Exhibit 4 (sometimes incorrectly re- 
ferred to as Applicant's Exhibit 2) as their principal basis for supporting 
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the application. They stated that the picture portrayed would be an "im- 
provement” over the appearance of the buildings presently there (89, 94, 
96, 107, 112, 113). There can be no doubt that Applicant's Exhibit 4 pre- 
sents an artistic scene; but it is one which is misleading and incomplete. 
As Mr. Hensel described it: 
"|. that picture that was introduced here -- I forget the 
Exhibit Number -- is, in my opinion, a complete fraud and 
misrepresentation. That is a representation of a quiet 


little scene in an English village somewhere back in Eng- 
land with a population of, probably, two hundred." 


"Well, we are promised a pretty facade. To me, a time 
bomb does not become less dangerous if it is wrapped up 
in sorae Christmas red ribbon and tinsel paper.” 
The appearance is of no particular significance in this case. What 


is important is the use to which the premises will be put. 


Mr. McCooey announced that his purpose is to operate this restau- 
rant and drinking place in the tradition of "Morey's" at Yale and "The 
Nass" at Princeton; and the traditions of those two places are drinking 
traditions (289, 295, 290, 362). They are drinking establishments -- 
"roisterous” in character (362). Both Morey's and The Nass, however, 
are located in commercial districts, Morey's at Yale University in New 
Haven, and The Nass at Princeton. That is, those drinking establishments 
are located in commercial areas where there are stores and hotels, 
"where you just don't have private residences. Subsequently, the row that 
emerges out into the street after a good evening spent bothers no one" 
(362). 


The Certificate of Incorporation of RJM, a District of Columbia Cor 
poration, formed for the specific purpose of operating these premises, 
1789," specifically authorizes it to operate a "cabaret" and "'cafe" at the 
said premises (Protestants'’ Exhibit 3). Mr. McCooey has presently dis- 
claimed an intention to operate the premises as a night club, or to have 
dancing and entertainment (24). However, he testified that it "would not 


be feasible and practical to operate the type of restaurant [I] plan without 
a Class C license" (25, 26). 
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With the granting of a Class C license, liquor can be!/served at the 
premises until 2:00 a.m. except on Saturday and Sunday when liquor can 
be served until midnight (393-395, 473). 


The premises will be open to the public; Mr. McCooey has invited 
the public to come in; and he hopes that the place will be crowded (34, 
35, 473, 483). The establishment of this restaurant and drinking place 
will bring many people into the area (112, 291, 463, 473, 484). 


With the restaurant's seating capacity of some 226 people, and the 
fact that it is accepted knowledge in the restaurant business that the seat- 
ing capacity of such a restaurant can be turned over at least twice or 
three times a meal, the daily capacity of the restaurant and drinking place 
will be at least something like 1200 people (371). | 


Students, in fact anyone over 18, will be served beer and light wine 
(53, 510, 511). It is not difficult to get intoxicated on beer, and the Board 
has had plenty of evidence "where one or two glasses of beer can upset 
a minor very seriously, and also that the problem with mihors is not so 


much spirituous liquor as it is beer" (511). 


Supplies will be delivered on Prospect Street between the premises 
and the home of plaintiff Linton Wilson, only 20 feet away (58), and direct- 
ly across the street from the homes of other plaintiffs. Operation of the 


premises generates a great deal of trash, bottles, cans and what not (371). 


In a "residential neighborhood, it is the use that's important.” A 
parking lot or other undesirable "use in a residential neighborhood can 
destroy a residential neighborhood" (486). 


F. The South Main Entrance of the Premises is Located 
Within 400 Feet of Main Entrances of Three Schools. 

The South main entrance of the premises is located ‘within 400 feet 
of, not one, but three schools, (1) the Edmund A. Walsh School of For- 
eign Service, (2) the W. Coleman Nevils Building, and (3) ithe Holy Trin- 
ity Grammar School (JA 45). These will be described separately. The 


North main entrance of the premises is some 30 feet closer to the three 


schools. 


8 


1. The Edmund A. Walsh School of Foreign Service -- 
Diagonally Across the Street. 


The Edmund A. Walsh School of Foreign Service is "directly 
across a 60 ft. roadway" from the premises in question (305, 366, 452). 
It consists of a four-story building with approximately 20 classrooms 
(187, 366, 398), and it is a department of Georgetown University, located 
on part of its east campus (189, 190). It gets out its own catalog, a copy 
of which, for 1962-63, was introduced into evidence as Protestants’ Ex- 
hibit 22. 


Page 25 of said catalog, Protestants’ Exhibit 22, shows the entrance 
to the building -- which is diagonally across the street from the very 
premises in question -- with the following caption: "School of Foreign 
Service -- Main Entrance of the Edmund A. Walsh School of Foreign 
Service’ (Emphasis added). This Main Entrance to the school is 110 feet 
away from the South Main Entrance to the premises in question (Protes- 
tants’ Exhibit 5). 


It was stipulated at the hearing ". . . that this building is used for 
classroom purposes and that students do attend this building . . ."" (403). 
The entrance shown on Page 25 of Protestants’ Exhibit 22, diagonally 
across the street from the premises in question, is heavily used by stu- 
dents, some 1121 students having been personally observed in the build- 
ing by Plaintiff Emerson Hodges in March 1962 (Protestants' Exhibit 21, 
187, 308, 309, 366, 368, 401, 410, 453). Protestants’ Exhibits 11-15 
(photographs) show students entering the school building. 


Over a thousand students emerge each day from this school into 
the street between the school and this drinking place. The close prox- 
imity would unquestionably provide a strong temptation to these 1100 
students each day to head for the premises in question, and to flout the 


intent of the regulation as well as its letter -- which intent, as is well 


known, is not to locate a restaurant and public drinking place so near to 


schools. 
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2. The W. Coleman Nevils School Building -- 210 Feet 
Away. 

This building contains classrooms for students and offices for 
faculty, regents and students. Class instruction is held there, and this, 
like the Edmund A. Walsh School of Foreign Service, is also part of the 
| 


east campus of Georgetown University (188-190). 
| 


It was stipulated at the hearing that 'In that building there are 
classrooms; there are offices" (411). And the entrance to this school 
building, shown on Protestants' Exhibit 5, 210 feet away from the pro- 
posed restaurant and drinking place, is used constantly By students (308, 
309, 366, 368). 


3. The Holy Trinity Grammar School - 305 Feet Away. 


As shown on Protestants' Exhibit 5, there is an entrance to 


the Holy Trinity Grammar School (described on that Exhibit as "'Ele- 
mentary School") on 36th Street near the corner of N Street. This en- 


trance is described as "B" on Applicants’ Exhibit 3. It is only 305 feet 


away from the premises in question. 


The evidence from many witnesses is overwhelming that this 
entrance has been heavily used by students -- children (308, 367, 397, 
454, 455, 469). Indeed, Protestants’ Exhibit 16, a motion picture reel, 
shows moving pictures of this entrance being intensively used by young 
children, in March 1962 (265, 266, 305). We should be happy to arrange 
for a showing of this film to the Court if desired. In addition, an army 
bus has used the corner of N and 36th Street, letting the kids off where 


"bus" is marked on Applicants’ Exhibit 3 (367, 368). | 
| 
However, by its contract or lease with RJM, Georgetown Uni- 


versity bound itself legally to use its best efforts to secure the approval 
of the Holy Trinity School for the issuance of a liquor license to RJM 
for the premises in question and the commercial venture involved (185). 
Apparently as part of this contractual arrangement and close relation- 


ship between Georgetown University and the Holy Trinity School, the 


| 
| 
| 
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latter felt that it should, for a while, pretend that the entrance to the Holy 
Trinity School at 36th and N was not being used by students. One witness 
testified that the church and school "are going to such length to change -- 
to pretend that their entrances and exits are not within the 400 foot limit, 
and even on the part of the school to change the exit and entrance plan of 
their pupils as far as they have been able to do" (468). But these efforts 


were not successful, and the testimony describing these peculiar activities 


and the heavy use of the entrance in question by students is overwhelm- 
ingly set forth in the record (367, 368, 465, 468, 469, 572-574, 491-608). 


The efforts of authorities of the school to prevent students 
from using the entrance on 36th Street near N, after the November 1961 
hearings started, is only a confession that that entrance is a main en- 
trance -- and the students have continued to use it, as well as the N Street 


entrance which is farther down the street to the east, also within 400 feet. 


In addition, the entrance at 36th and N is used by students on 


Saturday night for dances (593, 594). 


G. Appellee RJM Requested the Commissioners to 
Amend the Regulation to Permit the Licensing of 
Premises Within 400 Feet of a School -- Recognizing 
Regulation 2-103 as an Absolute Bar,” then Withdrew 


Such Request. 

On 20 September 1961, J. E. Bindeman, Attorney for Appellee RJM, 
wrote to Commissioner John B. Duncan requesting the Board of Commis- 
sioners "to amend further section 2-103 of the Board's Regulations.” 
Said letter is a matter of public record. It stated that: 


"Subject to certain exceptions not pertinent here, such 
regulation prior to January 9, 1958 prohibited the issuance 
of a Class 'A’, Class 'C' or Class 'D" liquor license for any 
business located within four hundred feet of any pub- 
hial, primary, elementary or high school 
or any college, univ This section had oper- 
ted as an absolute i uch license within 
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"On January 9, 1958, the Commissioners of the Dis- 
trict of Columbia amended this regulation by giving weight 
to the wishes of any church which might be involved. The 
amendment provided that such section should not forbid 
the issuance of a license for any place within the prohib- 
ited distance from a church if 'as evidenced by written 
statement to the Board by the proper governing body of 
such church, it (did) not object to the granting of said li- 
cense.' The language of such amendment is underscored 
in the text set out in Appendix A. | 

| 

"By its action, the Board of Commissioners removed 
the absolute bar as it operated in the case of a church, and 
provided in effect that if the church consented, a license 
might, in the discretion of the Board, issue. The absolute 
bar continued, however, in the case of any place of business 
within four hundred feet of a private or parochial school, or 
any college or university. Thus, as the regulation is pres- 
ently written in the case of a private or parochial school, 


or any college or university, no weight can be given to the 
wishes of such institution. (Emphasis added) 


"This discrimination may operate to the extreme hard- 
ship of the RJM Corporation, which I represent, and which 
proposes to operate a restaurant at premises 1224-28 - 36th 
Street, Northwest." | 


* * * * * 


parochial school or any college or university the same privi- 
leges presently given to a Church. If such were done, the _ 
Board would have the authority to consider the appropriate - 
ness of a particular location if the proper governing body of 
the private or parochial school or any college or university 


involved, evidenced by written statement that it did/not ob- 
ject to the granting of such license.” (Emphasis added) 
As a result, on 4 October 1961, Wesley A. Williams, President of 


the Board of Education, wrote Commissioner Tobriner that he had been 


informed that the Commissioners had under consideration RJM's re- 
| 
quest to amend the regulation, and saying: | 


| 

"go as to enable a parochial school to waive any objec- 
tion it might have to the issuance of a liquor license within 
400 feet of a parochial school. | 
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"The foregoing proposal and request raises serious 
questions of public policy that should only be considered, 
in my judgment, after a public hearing, with full opportun- 
ity for all segments of the community to be heard. I sup- 
port the present regulation as it now stands as the rights 
of our children and their welfare must always be superior 
to those who would profit in any kind of commercial enter- 
prise, whether it be through the sale of liquor or otherwise." 
As a result of Mr. Williams’ said letter, which is also a matter 
of public record, on 13 October 1961 a public notice was issued by the 
Secretary of the Board of Commissioners that 
™ the Commissioners of the District of Columbia will 
hold a Public Hearing on Friday, October 27, 1961, at 10:00 
o'clock A.M. ... to afford interested persons and organi- 
zations an opportunity to express their views on a proposed 
amendment to Section 2-103 to the Alcoholic Beverage Con- 
trol Regulation . . .'"" etc. 


This was published in the 'Washington Post" on 16 October 1961. 


As a result, on 17 October 1961 -- the day after notice of the pub- 
lic hearing was announced in the "Post," throwing the whole subject into 
the open -- RJM threw in the sponge and withdrew its request for an 
amendment of the Regulation. On that day RJM filed such a written 
abandonment of its request with the Commissioners, referring to the 
fact that since the amendment had been requested, 

| gome institutions . . . have concluded that our amend- 
ment would be unwise as a general rule for the future." 
As a result, the hearing was called off and the Regulation was never 


amended. 


H. Georgetown University's Commercial Interest in 
And Support of the Venture. 


Ipport of Ine Vente 
The evidence in support of RJM's application comes almost en- 

tirely from people connected with Georgetown University. Indeed, 

Georgetown University itself is sponsoring the establishment of this 


restaurant and drinking place (433). It is doing so because it has a 
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commercial interest in the venture, that is, in the profits of the pro- 


| 
posed restaurant and drinking place. It is the owner of the’ real estate 


involved, and it entered into a percentage lease with RJM whereby 

| 
Georgetown University is to receive a percentage of the gross receipts 
of the venture, as rent (Protestants' Exhibit 4, 181). ''The more busi- 


| 
... by rental" (183), Also, under Clause 5 of the said lease, George- 


town University undertook to | 


ness the place does, the greater the income to Georgetown University 


"| |. grant to its own approval and use its best efforts to 
secure the approval of the authorities by the party of the 
second part for a Class C License from the Alcoholic Bev- 
erage Control Board of the District of Columbia” 


for the premises in question (185). Thus, Georgetown University bound 


itself by contract to approve RJM's application for a liquor license. One 


of the Protestants testified, | 


"T feel outraged that a university, any educational institution, 
or any church ought be not only condoning the sale of liquor 
but profiting by the sale of liquor to young people. .|."" (467). 


Georgetown University has a 1970 Plan" under which it preposes 


to take over real estate in the neighborhood and convert it to University 
uses (432). As part of this plan, Georgetown University has been en- 
gaged in the destruction of residential property and residential values 
“in the area, establishing in the place of historical buildings town down 
such things as a parking lot, which depreciate the value of the real estate. 
"| if the University made the block less attractive|it would 


make the houses sell for less and they could snap them up at 
cheaper prices” (446, 448, 487, 489, 522). | 
Under this 1970 Plan of Georgetown University, the lor operty now 


owned by the Plaintiff Helen Elizabeth Hodges and occupied by herself 

and Plaintiff Emerson Hodges "was supposed to become a lawn by 1970" 
| 

(432). 
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The Neighborhood Opposes RJM's Application by 
Some Ten to One. 

Some 190 signatures, properly authenticated, were filed with the 
Board in opposition to RJM's application. In addition, 13 Protestants 
appeared at the trial and testified in opposition thereto. Other Protes- 
tants were present and sought to appear and testify but they were unable 
to do so within the time and procedural limitations (287, 608, 609). 


As against these 190 people opposing the application, letters were 
filed with the Board from only 19 people in favor of the application (212, 
213, Applicants’ Exhibit 18). Of these 19 letters, 7 came from people 
connected with Georgetown University -- which, as has been pointed out, 


has a commercial interest in the venture. 


In addition to the persons who wrote these 12 letters, only the fol- 
lowing persons appeared to testify in support of the application: Beatrice 
Firestone Chatham, who sold the very premises in question to George- 
town University at'a satisfactory price, and who has no parking problem 
(87-91); William P. Flythe (92-94); Stephen J. Barabas, who does not live 
in the area but in McLean, Virginia, and who runs the Georgetown Uni- 
versity Shop on the corner of 36th and N Street, also dependent upon the 
patronage of Georgetown University. He has not lived in the neighbor- 
hood since 1937 (95-105). Leroy T. Morgan, who testified that he was 
"very much in favor of beer, wine and liquor” (106-109) and James J. 
Sullivan of 3608 Cathedral Avenue, who owns property in the area but 


who moved out of the area 25 years ago and does not live there now. 


This is how it adds up -- when the 5 witnesses who testified at the 
hearing (even though 2 of them have connections with Georgetown Uni- 
versity) are added to the 12 who wrote the letters in support of the appli- 


cation, aside from those connected with Georgetown, we have 17 ordinary 


citizens supporting the venture and 190 against it. 


THUS THE PEOPLE IN THE NEIGHBORHOOD OPPOSE THE 
ESTABLISHMENT OF THIS RESTAURANT AND DRINKING PLACE BY 
SOME TEN TO ONE. 
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: 
J. How the Proposed Establishment Will Disrupt the 

Neighborhood. | 

In view of the Court's limitation of the number of pages in this 

brief, we do not have space to recount in detail the disagreeable inci- 
dents which have already occurred in the neighborhood by! students when 
intoxicated (438) (495, 500) (504). Instead, we respectfully express the 
hope that the Court will read the Administrative record and we presently 
cite the record references of the throwing of bottles (298)| (362, 363) (461, 
462); the breaking up of picket fences (390, 391); the stealing of gates 
(392) and garbage can lins (393); the singing of rowdy songs (503) and 
shouting of bawdy language (517, 518); and other disagreeable items (298, 
299, 362, 363, 390-393, 438, 461, 462, 484, 485, 495-504, 517, 518, 559, 
560). These incidents will substantially increase and get worse with the 
granting of RJM's application for a liquor license (393, 395, 495, 500, 
505, 523, 560-562). And noise caused by intoxicated students will also 
increase (294, 295, 331, 460, 473, 496, 497, 523). 


| 
In addition, the parking problem which was "impossible" before 
the license was granted, will now drive the local residents even farther 
and farther away from their homes in endeavors to find a place to park 
(124, 125, 291-294, 297, 298, 349-354, 365, 373, 377, 439, 442, 443, 461, 
467, 497, 519, 534). The parking situation will get immensely worse 


with the serving of liquor at the premises (461, 462, 467, 497, 519) 
| 


K. A Decrease in Real Estate Values. 


There was no real conflict in the testimony with respect to real 
estate values. An opinion was stated by some witnesses to the effect that 
the artistic appearance of Applicants’ Exhibit 4, in compatison with the 
appearance of the buildings would tend to increase real estate values (196- 
199). But these opinions did not take into account the use to which the 
premises are to be put -- the establishment of a "Georgetown Morey's" 
restaurant and drinking place in the midst of a residential neighborhood. 


These opinions were thus compatible with the solid mass of testimony 
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that the establishment of such a place would disrupt the neighborhood 
and drive real estate values down (302, 303, 543, 561). The establish- 
ment of a commercial facility such as this restaurant and drinking place 
decreases the value of residential property (543); and the presence of in- 


toxicated students in the area will lower property values (561). 


L. The First Administrative Proceeding, Culminating 
In the Order of 11 December 1961. 
The first adroinistrative proceeding was begun by the filing by RJM, 
on 24 August 1961, of an application for a Class C license for the prem- 
ises in question. A hearing was held in November 1961, and on 11 Decem- 


ber 1961, the Board issued its order approving the issuance of a Class C 


liquor license for the premises in question, upon certain conditions (JA 3). 


M. 19 January 1962: Bringing of This Suit for Judicial 
Review. 


en aS 


On 19 January 1962, this suit was brought to vacate, set aside and 
annul the Board's order as illegal and contrary to law (JA 2). 


Meanwhile, beginning 1 November 1961, RJM had proceeded -- at 
its own risk -- to convert the premises for its intended use as a restau- 
rant and drinking place on the assumption that it would obtain a Class C 
license (JA 3). 


N. 31 January 1962: The License Year Expires. 


On 31 January 1962, according to the provisions of Section 13 of the 
Alcoholic Beverage Control Act, 25 D. C. Code, 114, the license year ex- 
pired. RJM was never able to meet the conditions imposed in the Board's 
order of 11 December 1961 before the expiration of the license year, and 


no license ever issued (JA 3). 


RJM held no Alcoholic Beverage License on 2 February 1962, when 


it made its second application. 
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O. The Second Administrative Proceeding, and the) 
Repeated Order Approving the Issuance of a Liquor 
License for the Premises. | 


On 2 February 1962, RJM filed a second application;for a Class C 


liquor license for the premises in question. A hearing was immediately 
set for 26 February 1962, and was later continued to 14 March 1962 and 
thereafter to 26 March 1962. | 


The first placard placed on the premises describing the hearing 
intended to be held on 26 February disappeared soon thereafter. The 
notice posted on the building thereafter has never been readable from 
the street. There is one that is readable, posted on the fence outside 
the building, but it never stated that the hearing would be held on March 
26. Instead, continuously until after March 26, it advertised that the hear- 
ing would be held on 14 March 1962, thereby not giving the proper notice 
required by the Statute (JA 3, 4; Tr. 2, 3, 315, 316, 323). | 


On 20 April 1962 the Board repeated its order of 11 December 1962, 
approving, in much the same language, the issuance of a liquor license 
for the premises in question (JA 7-10). On 23 July 1962, as outlined above 
on page 1, plaintiffs filed a Supplemental Complaint attacking this repeat- 
ed or second order of the Board as illegal and void (JA 1 2-10). 
| 

THE STATUTES AND ADMINISTRATIVE 
REGULATIONS INVOLVED 

The pertinent statutory provisions and administrative regulations 

involved are set forth in Appendix A. 


SUMMARY OF ARGUMENT 


| 
The order of the Alcoholic Beverage Control Board is invalid as a 
matter of law. That is, it is based on erroneous legal principles, for the 


following reasons: 


First, it approved the issuance of a license for a place of business 


within 400 feet of, not one, but three schools, in the very face of its own 
| 


18 


Regulation 2-103 which categorically prohibits the issuance of a license 
"for any place of business within 400 feet of any . . . school, or any col- 
lege, university, or church."" This Court should enforce the Regulation 

as written. 


Appellees make an argument that Regulation 2-103 was, in substance, 
amended by an opinion of Corporation Counsel West in 1948, to the effect 


that it does not "apply" to RJM. Apart from the fact that West's opinion is 


patently erroneous, a Corporation Counsel opinion may not "amend" a 
Regulation, and is not in any event binding on this Court. Moreover, there 
is a perfectly clear procedure for amending Board Regulations, but it was 
not followed. Indeed, in September 1961 Appellee RJM requested the Board 
of Commissioners to amend the Regulation so as to permit the issuance of 
a license for this place of business, at that time recognizing it as an "abso- 
lute bar" to the issuance of a license for these premises. But in view of 
the opposition from the public which developed, RJM abandoned its request 
for amendment. So the Regulation has never been amended and should be 
enforced in accordance with its terms. 


Second, the Board failed to make the quasi-jurisdictional, ultimate 
findings required by the Act, as a foundation for the issuance of an order 
approving the issuance of a license. The Act specifically requires the 
Board to "satisfy itself," that is, to make findings as to certain questions 
of fact, as a prerequisite to the issuance of such an order. But the Board 
flatly refused to do so. In addition, it did not make the basic findings 
necessary to support the required ultimate findings. Bluntly put, the 
Board has exhibited an indifference to the requirement of findings in its 
proceedings which should be corrected by this Court. 


Third, to the extent that the Board did make findings, they are not 
supported by substantial evidence. 


Fourth, the Board's Order is based upon a second application filed 
within a year after a denial of a first application. The first application 
was, in substance, denied because the Board approved the issuance of a 
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license upon conditions which were never met, and accordingly, no license 
thereon was ever issued. The issuance of an order and license on a sec- 
ond application filed within a year were accordingly in violation of Board 
Regulation 2-127, prohibiting the Board from considering "a second ap- 
plication . . . within the period of one year from the date of denial of the 
first." 


Fifth, the Board failed to follow the procedure enjoined upon it by 


Congress with respect to posting the required notice of hearing. The stat- 
ute involved, Section 14(b) of the Act, 25 D. C. Code 115(b), , requires the 
posting of a notice of the time and place of the hearing ''at least two weeks" 
in advance of the hearing. But the Board posted a notice saying that the 
hearing, which was continued, would be held on March 14, although the 
hearing was in fact further continued and held on March 26 (JA 3, 4). 


Sixth, the Board denied Appellants’ procedural due process in the 
proceedings before the Board by announcing, after the hearing had con- 
cluded, that the burden of proof had been on these Appellants as Remon- 
strants before the Board, -- to "justify a denial" of the license sought 
(JA 10) -- rather than upon Appellee RJM, the applicant for a license upon 
whom the burden of proof clearly rests as a matter of law, to establish 


his entitlement to the privilege of obtaining a liquor license. 


ARGUMENT 
POINT ONE 


ORDERS OF THE ALCOHOLIC BEVERAGE CONTROL BOARD 
ARE JUDICIALLY REVIEWABLE ON QUESTIONS OF LAW 


The ground of this appeal is that the Board Order assailed is invalid 


as a matter of law. Judicial review of Board Orders is obtainable on ques- 


tions of law, such as (1) whether the Board's construction of a statute or 
regulation was legally correct; (2) whether an Order is supported by the 
requisite quasi-jurisdictional findings; (3) whether the Board' s findings 
are supported by substantial evidence; and (4) whether the Board's Order 
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is arbitrary or capricious. See vom Baur, Federal Administrative Law, 
Sections 437, 449, 550, 551, 564, 575, 597; Administrative Procedure Act, 
Section 10(e), 5 U.S. Code 1009 (e); Social Security Board v. Nierotko 
(1949) 327 U.S. 358, 90 L.Ed. 718, 66 S.Ct. 637; Minkoff v. Payne (1953) 
U.S. App. D.C. 123, 210 F.2d 689. 


And as was said in Federal Communications Commission v. Potts- 


ville Broadcasting Co. (1940) 309 U.S. 134, 84 L.Ed. 656, 60 S.Ct. 437, 
"on review the Court may correct errors of law. . .” (p. 145). 


POINT TWO 


THE SALE OF ALCOHOLIC BEVERAGES IS A "PRIVILEGE" AND 
NOT A RIGHT, IS NOT PLACED ON THE SAME FOOTING WITH 
ORDINARY COMMODITIES, AND REQUIRES STRICTER REGULATION 


A. Engaging in the Sale of Alcoholic Beverages Is a 
"Privilege," and Not a Right". 

This rule is well settled. It is set forth in McQuillan, Municipal 
Corporations, Section 24.160, that the sale of intoxicating liquors is a 
"privilege and not a right." To the same effect see: 48 C.J.S. 223, In- 
toxicating Liquors, Sec. 99; 48 C.J.S. 228, Intoxicating Liquors, Sec. 109 
note 35 and cases cited; Palisades Citizens Association v. Weakley (D.C. 
D.C. 1958) 166 F. Supp. 591; Mayor of Savannah v. Savannah Distributing 
Co., 302 Ga. 559, 438 So. 2d 204; Grubb v. Mayor of Morristown, 185 Tenn. 
114, 203 SW 2d 595. 


B. The Sale of Alcoholic Beverages Is Not Placed on the 
Same Footing with Ordinary Commodities Because It 
Is Recognized That Indulgence Therein Leads to 
Immorality, Crime and Pauperism. 


This rule is set forth in McQuillan on Municipal Corporations, Sec- 
tion 24.170 as follows: 


"It is almost universally recognized that indulgence in 
intoxicating’ liquors leads to immorality, crime and pauper - 
ism and that such liquors are in their nature dangerous to 
the morals,’ good order, health and safety of the people; 
therefore, intoxicating liquors are not placed on the same 
footing with ordinary commodities." 


21 


And see Minkoff v. Payne (1953) 93 U.S. App. D.C. 123, 210 F. 2d 689, with 
respect to "the very real public responsibility incident to the business of 
selling alcoholic beverages" (p. 692). 


POINT THREE 


THE BOARD'S ACTION IN APPROVING A LICENSE FOR 
PREMISES WITHIN 400 FEET OF THREE SCHOOLS IS 
INVALD BECAUSE THE ISSUANCE OF SUCH A LICENSE 

IS PROHIBITED BY ITS OWN REGULATIONS 


A School Is a Place Where Instruction Is Given: |And 
The Word "School" Is Interchangeable with "College" 
And "University". 


A'"school" as that word is used in statutes and otherwise is not a 


theoretical concept. There can be no dissipation of the concept by argu- 
ments as to where bills are sent or mail given. It is a physical concept 
including the building and the surrounding land. There are ‘innumerable 


cases to that effect, which are set forth in Appendix B. 


B. The Premises Are Within 400 Feet of Three Schools. 

The premises in question are within 400 feet of three schools. See 
the Facts, F., and JA 45. The Edmund A. Walsh Building of the George- 
town School of Foreign Service is almost directly across the street, ap- 


proximately 105 feet away. Another school building, the E. Coleman 
Nevils Building, with a classroom capacity of 400 pupils, is approximate- 
ly 210 feet away. The Holy Trinity Elementary School has ‘two main street 
entrances within 400 feet of the said premises. And in its decision of 20 
April 1962 the Board discussed Section 2-103 of its Regulations, recogniz- 
ing, tacitly at least, that the premises in question are within 400 feet of 
three schools. But the Board could not even describe its own Regulation 
correctly. It stated: | 


"3 That the evidence fully established that this restau- 
rant business was established in 1928 and has operated since 
that time as a restaurant; that a request with plans submit- 
ted was received from the Applicant requesting permission 
to enlarge and remodel the premises in 1961, and said re- 
quest was approved by the Board. This is not a business 
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established subsequent to January 24, 1934. The fact is that 

there is a bar imposed by both Section 7 of the Act and Sec- 

tion 2-103 of the Regulations (with exceptions noted) as to 

licenses for businesses established subsequent to the enact- 

ment of this Act (January 24, 1934). The fact that there was 

formerly in Section 3 of the Regulations, approved January 

24, 1934, (Since deleted) this provision: 'That this Section 

shall not apply to any business established on January 24, 

1934, within'such prohibited distance .. .' did not, nor in 

any way alter the plain language of the Statute." (Emphasis 

the Board's) 

In this way the Board dealt incoherently with the question as to 
what it should do in view of the fact that the premises in question were 
within 400 feet of a school. The Board did not find that the premises in 
question were more than 400 feet from the school in question, and indeed, 
there would have been no evidence to support such a finding. What the 
Board did do was to recognize that the premises were within 400 feet of 
three schools, and then, by the use of double talk, to refuse to apply the 


Regulation to these premises, even though it applies by its terms. 


C. Regulation 2-103 Specifically Prohibits the Licensing 
Of a Public Drinking Place within 400 Feet of a School. 

In Appendix A we have quoted the pertinent parts of Board Regula- 
tion 2-103 in full. It is noteworthy perhaps that, being placed in the very 
first portion of Regulations which run to many pages, this Regulation is 
one of the most important Regulations of the Board. 


The essence of the Regulation is that 


"No license . . . shall be issued for any place of busi- 
ness within 400 feet of any public, private or parochial, 
primary, elementary, or high school, or any college, uni- 
versity, or church.” 


We think it is perfectly clear from this Regulation that it means 
just what it says. That is, NO license, except for certain exceptions not 


here pertinent, "shall be issued" for any place of business within 400 


feet of a school. We do not believe that the Board can successfully argue 
that the Regulation means anything other than what it says in plain Eng- 
lish. 
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There is no way by which the Board can really escape the clear 
language and slam-bang impact of this regulation. Section 2-103 is 


clear, categorical and positive. | 


Moreover, there is a powerful reason affecting the public welfare 
for this mandatory prohibition, which is basic to all alcoholic beverage 
regulation, and which runs through the statutes, regulatiors and cases 
of other jurisdictions. The reason is that school children and students 
should not be so closely exposed to the temptation and opportunity for 
drinking, or to patrons of establishments serving such drinks. Thus 
the spirit and intent of the regulation, even without going into its gram- 
matical application, becomes strongly, indeed triply applicable, when 
the premises in question are within 400 feet of, not just one school, but 
three schools: If students at one school should not be so close to a drink- 


ing place, certainly three schools should not be so close: | 
| 


D. Prohibitions Against the Sale of Alcoholic Beverages 
Near Schools and Churches Are Liberally Construed 
In Favor of the School Children Protected. | 


There are statutes, ordinances and regulations in many of the States 
of the union prohibiting the sale of alcoholic beverages near churches, 
schools, etc. See McQuillan Municipal Corporation, Section 24.172. For 
instance, ordinances prohibiting the sale of alcoholic beverages within a 
certain distance of churches, schools, etc. such as 500 feet, are valid. 
Harris v. State, 159 Fla. 195, 31 So. 2d 264; Ford v. Easterling, 183 Miss. 
575; Howard v. Christmas, 180 Tenn. 519, 176 SW 2d 821, 163 ALR 577. 


These restrictions are mandatory and binding on the licensing au- 

thority. 48 C.J.S. 244, Intoxicating Liquors, Sec. 136. Moreover, such 
| 

restrictions are to be liberally construed in favor of the school children 


and students designed to be protected. 48 C.J.S. 244, 245, Intoxicating 


Liquors, Sec. 136, and cases cited both in the main volume and supplement. 


Thus, at 48 C.J.S. 244, it is stated: 
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Where a statute or regulation forbids the issuance of 

a license for a place within a designated distance of certain 

places or institutions, such as schools, colleges, churches, 

or other specified places, the prohibition has been held 

mandatory and binding on licensing authorities, and these 

provisions are liberally construed in favor of the places or 

institutions which they were designed to protect." (Empha- 

sis added) 

E. The Board's Regulations Have the Force of Law: The 

Board Is Rigorously Bound by Them and Must Follow 
Them. 

The Board's Regulations were promulgated by the Board of Com- 
missioners of the District of Columbia. Thus they are the Commission- 
er's Regulations, not the Board's, and the Board is absolutely bound to 
follow them absolutely. It must literally and rigorously abide by them; 
it may not cast them aside at its whim or caprice, and it may not follow 
them some of the time and fail to follow them when it is the whim of the 
Board not to do so. Ina nutshell, the Board must follow its own Regula- 


tions, strictly. Bridges v. Wixon, 1945, 326 U.S. 135, 89 L.Ed. 2103; 


Vitarelli v. Seaton, 1959, 359 U.S. 535, 3 L.Ed. 1012; Service v. Dulles, 
354 U.S. 363, 1 L.Ed. 2d 1403; C. Chapman v. Sheridan-Wyoming Coal Co., 
Inc., 1950, 338 U.S. 621, 94 L.Ed. 393. 


In Vitarelli v. Seaton, supra, the discharge of the Plaintiff by the 
Defendant, Secretary of the Interior, was vacated and his reinstatement 
as an employee directed because the Secretary of the Interior had failed 
to follow his own Regulations. In holding that the discharge by the Secre- 
tary was improper, the Court, among other things, said (Page 1017): 

"That decision cannot, however, justify non-compliance 


by the Secretary with regulations promulgated by him in 
the departmental Order,.. ." 
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| 
| 
POINT FOUR 


RJM'S COMPLICATED ARGUMENT TO THE EFFECT THAT THE 
REGULATION DOES NOT "APPLY" TO ITS SITUATION IS UNSOUND 
THE REGULATION APPLIES TO RJM BY ITS TERMS 


In its Answer to Appellants' Motion for a Stay Pending Appeal in 
the Court of Appeals, Appeal No. 16,902, Page 18, RJM stated this argu- 


ment to the effect 
| 


"that pursuant to Section 25-107, Code 1961, Regulation 
2-103 did not apply + to the application herein, since 
applicants’ business was established prior” to the en- 
actment of the act." 

The argument which RJM here makes is labored and complicated, 


and, as we shall show, full of insuperable obstacles and unsound. 


A. Under the Law No Agency is Empowered to Sav ‘That 
A Regulation "Applies" in Some Instances and Does 
Not "Apply" in Others, when the Regulation Gram- 
matically and on Its Face Clearly Applies to All of Them. 
| 
The regulation simply says nothing whatever about businesses es- 


tablished "prior to the enactment of the act."" It is wholly'silent on any 
such subject. And no one, no agency or individual, not the President him- 
self, has the power to declare that the regulation shall "apply" to situa- 
tion A and shall not "apply" to situation B, when the language of the regu- 
lation grammatically applies to both situations: 


So long as the regulation is in effect, it applies with the full force 
of its grammatical scope and the full power of the English language to 
all situations embraced within its language. Here, the regulation is in 
full force and effect. No one contends that it is invalid; and certainly 
the Board must assume its validity. Hence it applies according to its 


terms -- not whether someone thinks it is a good idea for it to "apply". 
| 


‘ (Emphasis ours) 


2 (Emphasis RJM's) 


26 
And when it is applied according to its terms, it categorically and posi- 


tively prohibits the issuance of a license to a place of business within 400 


feet of a school. 


B. The 1934 Predecessor of Regulation 2-103 Permitted 
The Issuance of Licenses to Businesses Within 400 Feet 
Of a School Which Were Established Prior to the Act. 


The intent of the Commissioners in the present regulations not to 
provide any exception for businesses established prior to the Act is em- 
phasized by more than the obvious omission of any such exception. Once 
upon a time such an exception was contained in the regulations. But it 
was removed! A new and entirely different approach to "exceptions", 
completely unrelated to the status of a business at the time of the enact- 
ment of the Act, was substituted. How could the intent of the Commission- 


ers be made clearer? 


In 1934, the regulations contained an exception from the 400 foot rule 
as to businesses established prior to 24 January 1934. Such rule was then 
found in Section 3 of the Regulations which provided as follows: 


"Section 3 
(a) No license other than a retailer's license class B, or a 
retailer's license class C or class D issued for a club or 
hotel, or a retailer's license class E or a retailer's license 
class F issued as hereinafter provided, shall be issued for 
any place of business within 400 feet of any public, private, 
or parochial, primary, elementary, or high school or any 
college, university, or church: Provided, however, that this 
section shall not apply to any business established on Janu- 
ary 24, 1934, within such prohibited distance, nor forbid the 
issuance of a license for any place within such prohibited 
distance for which said place a license of the same class has 
been issued and is in effect on the date the application is 
filed. A retailer's license class F may be issued for a place 
within such prohibited distance with the consent of such 
school, college, university or church. Said distance shall be 
measured between the nearest street entrance to said place 
of business and the nearest street entrance to said school, 
college, university, or church by the shortest line between 
such entrances on, over, or across any public traveled way 
or public park or parking." (Emphasis added) 
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An opinion dated 2 October 1934 of E. Barrett Prettyman, then Cor- 
poration Counsel, in the case of David Kaplan (JA 31-33) was based on a 
construction of that particular "provided" clause. If that particular "pro- 
vided" clause had not been present, the opinion obviously would have been 
different. Hence it has no relevance to our case. | 

Thus Corporation Counsel opinions construing that "provided" 
clause of that 1934 regulation have no bearing whatever on our regulation, 
which contains an entirely different "provided" clause. This is also true 
of the opinion dated 16 February 1934 by Corporation Counsel Vernon E. 
West, relating to the Gunther Brewing Company, Inc.; of the opinion dated 
28 February 1934 of Corporation Counsel William W’. Bride with respect 
to the Lenox Social Club; the Kaplan opinion of 2 October 1934 described 
(JA 31-33); the opinion dated 4 February 1935 of Corporation Counsel E. 
Barrett Prettyman, relating to John Joseph Creamer; and the opinion 
dated 11 February 1935 of Corporation Counsel Prettyman, relating to 
Edwin O. Cockey (JA 34, 35). | 
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C. The 1937 Predecessor of Regulation 2-103 Also Permitted 


The Issuance of Licenses to Businesses Within 400 Feet 
Of a School if Established Prior to the Act. 


According to the opinion dated March 23, 1948 of Corporation Coun- 
sel West, in the Seafood Cafe case, on February 5, 1937 (JA 40-43), Sec- 
tion 3(a) of the said regulation was amended in 1937" so that the provided 
clause read as follows: | 

| 
" '(a) .. . Provided, However: That this subsection shall not 

apply to any tavern, restaurant, or alcoholic beverage busi- 

ness established on January 24, 1934, within such prohibited 

distance, .. .' '’ (Emphasis added 

Thus it is noteworthy that the 1937 regulation still gave special 
treatment to taverns, restaurants, or alcoholic beverage businesses es- 
tablished on January 24, 1934, even though within 400 feet of a school, 


The trial judge was in error when he stated that it was amended only in 1948 
(JA 20). 
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and prohibited the issuance of liquor licenses to other businesses within 
400 feet of a school. 


D. The 1941 Amendment and Current Regulation Prohibits 
The Issuance of a License to Premises Within 400 Feet 
Of a School, Except That a Prior License of the Same Class 
Therefor Can Be Renewed Under Certain Circumstances. 

But, on May 21, 1941, the Commissioners amended Section 3(a) so 
that it reads as it does today. As admitted by Corporation Counsel West's 
opinion of March 23, 1948, the Commissioners 

"deleted entirely the foregoing provision excepting businesses 

to wit, taverns, restaurants, or alcoholic beverage businesses 

established prior to the enactment of the act (January 24, 1934)." 

Thus the times, the thinking of the Commissioners, and the applica- 
tion of the regulation changed. And it is highly significant that the Com- 
missioners, in the current version of the regulation, no longer provide ex- 
ceptions for persons who had established alcoholic beverage businesses 
prior to the date of the Act in 1934. Moreover, the "provided" clause was 
amended in 1941 to provide a different kind of an exception: 


"that this subsection shall not forbid the issuance of a license 
for any place within such prohibited distance for which said 


lace a license of the same class has been issued and is in 

effect on the date the application is filed." (Emphasis added) 
There is no reference to the date of the Act: 

To summarize briefly, prior to 1941, the Commissioners provided 
an exception from the 400 foot rule for businesses selling alcoholic bev- 
erages on January 24, 1934 (the date of the Act). In 1941, the regulation 
was drastically changed. The old exception from the 400 foot rule was 
dropped. An entirely different operative date was provided. The opera- 
tive date became "the date on which the application" is filed -- not Janu- 
ary 24, 1934. Furthermore, the applicant was limited to a license for 


the place (not some other place) and of the same class as was in effect on 


the date the application was filed. Consider for a moment how clearly the 
Commissioners expressed that intent. For an applicant to escape from 
the mandatory prohibition of the 400 foot rule now he has to show that 
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"a license of the same class has been issued, and is injeffect 
on the date the application is filed." (Emphasis added 


Under no circumstances could licenses within the prohibited distance be 


graded up from class D to class C. 


In short, a person who was in the alcoholic beverage business prior 
to the date of the Act and who had obtained licenses ever since, could, 
after 1941, continue to obtain a license for such business, provided a li- 
cense of the same class was in effect when the new application was filed. 
The effect of this is that a person who holds a license for a place within 
400 feet of a school and who lets the license lapse, is prohibited from ever 
securing a new license. Thus the regulation, while it permits the owners 
of businesses within 400 feet of a school to continue to receive licenses 
of the same class, it has the ironbound requirement that there must be 
continuous renewal. Once the license lapses, the right toa license within 
400 feet of a school is gone forever. The policy is to discourage the issu- 
ance of licenses for established businesses within 400 feet of a school, 
even to old timers who do not continuously renew. | 

RJM held no license when its application was filed -- not even a 
class D license. It never held a class C license. Hence, being within 
400 feet of a school, it is now absolutely prohibited from obtaining any 


kind of a beverage license. 


E. Corporation Counsel West's Opinion of March 23| 1948 
Cannot Be Held to Make the Regulation Say or ey What 


It Does Not Say and Do. 


1. In General. 
Now we come to the unsupportable and erroneous opinion of 

Corporation Counsel West dated March 23, 1948, in the Seafood Cafe case 
(JA 40-43). It has never been published or made generally ‘available tc 
public. Indeed, Counsel for the appellants had a difficult time getting hold 
of a copy. It is the only Corporation Counsel opinion purporting to inter- 
pret the current regulation, and we strongly urge the Court to read it in 
its entirety so that what we consider to be its inconsistent and fallacious 
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reasoning may be clearly perceived. 
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In the facts stated in that opinion one James S. Thomas owned 
the Seafood Cafe, which was within 400 feet of a school. He had, however, 
been the holder of a class D retail license continuously since June 12, 
1934; and in 1948 he sought a class C license. 
Corporation Counsel West recounted the changes in the regula- 


tion which had taken place since 1934, and then, on page 3 of his opinion, 


discussed the Kaplan case and Corporation Counsel Prettyman's opinion 
of 2 October 1934 (JA 31-33) relating to the 1934 edition of the regulation 
which is totally different from the current regulation. However, Corpora- 


tion Counsel West did not appear to pay any particular attention to the fact 
that the Kaplan case involved the old 1934 Regulation set forth above; in- 
deed, he proceeded with his opinion as if the 1934 Regulation were still in 
force and had not been amended. But the fact is that it had been complete- 
ly changed, as above pointed out, and as he had himself pointed out in an 
earlier portion of the opinion. Despite the fact that he was thus attempting 
to construe a regulation which was not even then in existence, he went on 
to say: 


"tIn my opinion, the word "business" used in the portion 

of the Act and the regulation above quoted refers to the busi- 
ness for which the license is issued. In the case of "on-sale" 
licenses, the license under the statute is issued for a particu- 
lar business to which the sale of alcoholic beverages is inci- 
dental, such as a restaurant or tavern. Therefore, if the busi- 
ness for which the license is desired was in existence on Janu- 
ary 24, 1934, the owner of such business is not precluded from 


obtaining a license merely because it is within a distance of 
400 feet of a church or school. * * *" (underscoring supplied). 
"'The purpose of the regulation was not * * * to prevent one 


from selling such beverages as an incident to an established 
restaurant, tavern, etc. It did intend to prevent new businesses 


for the sale of alcoholic beverages from being opened within 
such distance. * * *' (emphasis supplied). 

"Accordingly, it is my opinion that Section 7 of the Alcoholic 
Beverage Control Act, (supra) limits the power of the Commis- 
sioners to restrict the issuance of such licenses to ‘businesses 
established subsequent to the date of enactment of this Act 
(January 24, 1934) near or around schools, colleges, universi- 
ties, churches or public institutions, * * *' (underscoring sup- 
plied), and in view of the fact that the applicant has been in the 


the restaurant business since 1933 continuously, he is eligible 
to receive the class of license he seeks." (Emphasis theirs). 
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The statement in the final paragraph is wholly unsupported by reasons, or 
by any provision of law. Also, it is noteworthy that West does not say that 
the regulation is invalid in whole or in part. It is a peculiar, poorly rea- 
soned, and wholly unsupportable opinion. Attempting to construe a regula- 
tion which had been superseded. | 


2. West's Construction of the Statute is Erroneous. 


Not only was the clear intent of the Commissioner's regulation 


nullified but in addition, the Corporation Counsel's pronouncement with re- 


spect to the limiting effect of Section 7 was in the most glaring error. 
The first two paragraphs of Section 7 of the Act, 25 D. C. Code 


118, provide as follows: 


"The Commissioners are hereby authorized to weeaerie 
such rules and regulations not inconsistent with this Act as 
they may deem necessary to carry out the purposes thereof 
and to control and regulate the manufacture, sale, keeping for 
sale, offer for sale, solicitation of orders for sale, importa- 
tion, exportation, and transportation of alcoholic beverages in 
the District of Columbia for the protection of the public health, 
comfort, safety, and morals, and the Commissioners are fur- 
ther authorized to prescribe such rules and regulations not in- 
consistent with this Act as they may deem necessary ito prop- 
erly and adequately control the consumption of alcoholic bev- 
erages on premises licensed under paragraph (1) of Section 11 
of this Act, with specific authority to prescribe the hours dur- 
ing which alcoholic beverages may be consumed on such prem- 
ises. (As amended June 29, 1953) 


"The Commissioners shall have specific authority to make 
rules and regulations for the issuance, transfer, and revoca- 
tion of licenses; to facilitate and insure the collection of taxes; 
to govern the operation of the business of licensees, with full 
power and authority to prescribe the terms and conditions un- 
der which alcoholic beverages may be sold by each class of 
licensees; to forbid the issuance of licenses for manufacture, 
sale or storage of alcoholic beverages in such localities in, 
and such sections and portions of, the District of Columbia as 
they may deem proper in the public interest; to forbid the issu- 
ance of licenses for businesses conducted on such premises as 
they, in the public interest, may deem inappropriate; to forbid 
the issuance of any class or classes of licenses for businesses 
established subsequent to the date of enactment of this Act near 
or around schools, colleges, universities, churches, lor public 
institutions, to prescribe the hours during which beverages may 
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be sold and to forbid the sale on Sundays; but the Commission- 
ers shall not authorize the sale by any licensee, other than the 
holder of a retailer's license, class E, of any beverages on 
Sundays other than light wines and beer, and any such sale is 
hereby prohibited. The powers and authorities expressly enu- 
merated are to be construed, as in addition to, and not by way 
of limitation of, the general powers herein granted. Different 
regulations may be prescribed for the different classes of li- 
censes, for the different classes of beverages, and for differ- 
ent localities in or sections or portions of the District of Co- 
lumbia.” (Emphasis added) 


It is apparent from the foregoing language that the first para- 
graph confers general powers upon the Commissioners. They are author- 
ized to prescribe rules and regulations generally "not inconsistent with 
this Act as they may deem necessary to carry out the purposes thereof 
and to control and regulate" every phase of the manufacturing, sale, etc. 
of alcoholic beverages in the District of Columbia "for the protection of 
the public health, comfort, safety and morals." 

Then in the second paragraph of Section 7 the Commissioners 
are given "specific authority” to make specific rules and regulations with 
respect to certain enumerated items, including regulations "to forbid the 
issuance of any class or classes of licenses for businesses established 
subsequent to the date of the enactment of this Act near or around schools, 
colleges, .. .” etc: And the second paragraph then goes significantly on 
to state 


"The powers and authorities expressly enumerated are 
to be construed as IN ADDITION TO. AND NOT BY WAY OF 
LIMITATION OF THE GENERAL POWERS HEREIN GRANTED" 


(Emphasis added 


It is thus perfectly obvious that the grant of power to make regu- 


lations in the second paragraph cannot in any sense be taken to limit the 
power to make regulations conferred in the first paragraph. Corporation 


Counsel West's conclusion about Section 7 is denied and rejected by the 


express language of Section 7 itself. 

Moreover, it is also perfectly obvious that, while the ''provided"' 
caluse in the 1934 and 1937 versions of Regulation 3 did contain a proviso 
forbidding only the issuance of a license for businesses subsequent to the 


date of the Act, the Regulation as amended in 1941 contained no such proviso. 
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On the contrary, it forbids the issuance of a license to all businesses lo- 
cated within 400 feet of a school whether the business was established 
prior or subsequent to the date of the Act’ There can be nd escape from 
this language. | 


Two things are thus perfectly clear: 

(A) The second paragraph of Section 7 by its own terms 

simply refuses to limit the powers conferred on the Board in the 
first paragraph; and 


(B) Under the first paragraph the Commissioners are fully 
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empowered to make rules and regulations relating to'the sale of alco- 
holic beverages, such general power necessarily including the power 
to forbid the issuance of a license to all businesses Ww ithin 400 feet 


of a school, regardless of when the business was established, and 


this is the power which was exercised in promulgating the 1941 amend- 
ment to the regulations, which is now in force. 


3. Corporation Counsel West's Said Opinion May Not Amend 
The Regulation. | 


In summary, Corporation Counsel West's opinion has no legal 
basis. It cannot be reconciled with the regulation, and is grammatically 
irreconcilable with it. What his language does is to seek to amend the 
regulation. But amendment of the Regulation is not something which can 
be done by Corporation Counsel opinion. Rather, under the provisions of 
Section 7 of the Act, 25 D. C. Code 118, regulations can only be "amended" 
by the promulgation of new regulations which, in turn, may only "become 
effective after being published in any daily paper of general circulation in 
the District of Columbia." In this way, the public becomes| informed, and 
adverse public opinion can be expressed. | 

Moreover, as set forth in the Facts, G., in September 1961, RJM 
petitioned the Commissioners of the District of Columbia to amend Regula- 
tion 2-103 so as to permit premises within 400 feet of a school to obtain a 
liquor license -- admitting that the present Regulation is an "absolute bar." 
Because of the public protest which resulted, emanating from such persons 
as the President of the Board of Education, RJM withdrew its request for 


amendment. | 
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RJM now argues that it should be permitted to do indirectly 
what it did not dare to attempt directly -- that is, to amend the Regula- 
tion to permit the issuance of a liquor license to a place within 400 feet 
of a school -- on the basis of an opinion by Corporation Counsel West 
which is not binding on this Court, which construed a regulation which is 
no longer in existence as if it were construing the present one, and which 


has no legal basis whatever. 


In addition, an administrative interpretation may never amend 


a statute or regulation. Manhattan General Equipment Co. v. Commis- 
sioner (1936) 297 U.S. 129, 86 L.Ed. 528, 56 S.Ct. 397; Koshland v. Helver- 
ing (1936) 298 U.S. 441, 80 L.Ed. 268, 56 S.Ct. 767, 105 ALR 756; Walling 
v. L. Wiemann Co. (CCA 7, 1943) 138 F.2d 602, cert. den. 321 U.S. 785, 

88 L.Ed. 1077, 64 S.Ct. 782; R. E. Schanzer, Inc. v. Bowles (Em. App. 1944) 


= See eee 
141 F.2d 262. 


F. Even if Corporation Counsel West's Said Opinion Could 
Be Said to Have Any Legal Effect, No Benefit Thereof 
Can Flow to RJM for Its Expanded Project. 


Arguing now only in the alternative, even if Corporation Counsel 
West's said opinion of March 23, 1948, could be said to have any legal ef- 
fect, there are no benefits thereof which could flow to RJM. There are a 
large number of substantial gaps and differences between the situation of 
the Seafood Cafe and RJM's proposed operation, to wit: 

1. One of the previous owners of the lunchroom at 1226 - 36th 
Street lost his license in 1935. 

2. Another owner of these premises had no license for two 
years in 1943 and 1944. These licenses were denied for the very reason 
this license application must be denied -- too near schools. Among other 
things this shows the absence of any settled administrative policy 

3. RJM'was not in business at the time of the application of 2 
February 1962 or the hearing in March 1962. It only started in business 
on 18 July 1962, after an absence of any business activity at all for about 
a year. 

4. RJM holds no beverage license of any kind. 
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5. RJM's planned business is wholly different in scope and size 
from that of the previous business of the Hilltop Cafe. Its "place" is not 
the same "place" as the Hilltop Cafe. The Hilltop Cafe was originally a 
20 foot wide, one floor lunchroom. In 1934 it occupied ony 1226 - 36th 
Street. Finally expanded in later years it occupied only one floor of two 
20 foot wide buildings, a total of 40 feet in width. There were no upper 


floors, basement rathskellers or "Tomb," in use as a restaurant. RJM 
now proposes to occupy three expanded stories of three buildings plus a 
basement of three buildings or a total of 12 large floor units, 20 feet wide, 
as against what might be described as two small floor units, 20 feet wide, 
of the Hilltop Cafe at its peak. Thus ''1789"' is some twelve times larger 
than the original Hilltop Cafe in 1934; and some six times larger than it 
was in 1960. | 

6. The Hilltop Cafe only had a class D license. RIM, INC. seeks 
a class C license, as well as a license for much larger premises. The in- 
crease from a class D to a class C license by Corporation| Counsel West, 
made without discussion or explanation, could not in any event be applied to 
RJM's plans which call for the use of twelve large floor units as against 
two small floor units for the Hilltop Cafe, that is, an entirely different type 
of premises designed for an entirely different purpose. 1789 is not the 


same "place" as the Hilltop Cafe. 


G. Regulation 2-103 Must Be Liberally Construed in Favor 
Of the School Children Sought to Be Protected. | 

Regulation 2-103 leaves no room for construction with respect to 
businesses established prior to the date of the Act. It is clear and cate - 
gorical on its face, prohibiting the issuance of a license to all businesses 
within 400 feet of a school, whether established before or since the date of 
the Act. There is no ambiguity or room for construction. ! 
But if there could be considered to be any room for construction, 


the regulation must be liberally construed in favor of the school children 


and students -- sought to be protected’ See Section D of Point Two, supra. 
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POINT FIVE 


THE ORDER OF THE BOARD IS UNSUPPORTED BY 
THE JURISDICTIONAL FINDINGS REQUIRED BY 
CONGRESS AS PREREQUISITES TO ITS VALIDITY. 


A. The Board's Indifference to the Requirement of Findings. 

The Board does not appear to believe that findings on all the matters 
required by statute to be the subject of findings are essential to an order 
approving the issuance of a license. In taking this position, we think the 
Board is in serious error and has gravely misapprehended the nature of 
the Act, the scope of its powers, and indeed, the very character of consti- 
tutional Government. 

On March 14, 1962 -- over a month before the Board issued its order 
of 20 April 1962 attached as Exhibit A to the Supplemental Complaint -- a 
motion for a stay pending appeal from the Board's order of 11 December 
1961 was argued in the Court of Appeals in Appeal No. 16,902. During the 
argument of the Assistant Corporation Counsel, Judge Burger stated that, 
judging from this and the other cases involving the Board which had come 
to his attention, he felt that the findings of the Board necessary to support 
its orders were frequently lacking. Speaking for himself only, he request- 


ed the Assistant Corporation Counsel present to pass on this comment to 


the Board, requesting the Board to give better attention to the requirement 
of findings in its future orders. 

To this request of Judge Burger, however, the Board paid no heed 
whatever. Its order of 20 April 1962 is just as deficient with respect to 
findings as was its order of 11 December 1961. 


B. Inthe Act Congress Laid Down Certain Standards Which 
Must Be the Subject of Findings Before the Board Is 
Empowered to Approve the Issuance of a License, Or to 
Apply the Mandate of the Statute. 


Section 14(a) of the Act which is quoted in the Appendix delineates 
in five separately numbered paragraphs factual matters concerning which 
"the Board shall SATISFY ITSELF . . . before a license is issued." (Em- 
phasis added) 
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Briefly stated, these factual standards are: 


1. "That" the principals are "of good moral chafacter and gen- 
erally fit for the trust" to be reposed in them. The Board made a finding 
as to this standard. 

2. "That" each principal is "at least 21 years old and has not, 
within five years prior to the filing of such application, been convicted of 
a misdemeanor under the National Prohibition Act as amended and supple - 
mented, or within ten years prior to such filing, been convicted of any 
felony.'’ The Board found that the principals were "not less than twenty- 
one years of age," but nothing more as to this standard. | 

3. ''That'' the applicant "is the true and actual owner of the 
business for which the license is desired, and that he intends to carry on 
the business authorized by the license for himself and not as the agent of 
any individual, partnership, association, or corporation, and that he in- 
tends to superintend in person the management of the business licensed, 
or intends to have some other person, to be approved by the Board, man- 
age the business for him, which said manager must possess all of the 
qualifications required of a licensee hereunder." No finding was made as 
to this standard. 

4. "That .. . no manufacturer or wholesaler of beverages other 


than the applicant (including a stockholder holding 25 per centum or more 


of the common stock, or an officer of any manufacturer or wholesaler of 
beverages, if such manufacturer or wholesaler is a corporation), has such 
a substantial interest, direct or indirect, in the business for which the hi- 
cense is requested, or in the premises in respect of which such license 1s 
to be issued, as in the judgment of the Board may tend to in fluence such 
licensee to purchase beverages from such manufacturer or wholesaler, 

and that such business will not be conducted with any money, equipment, 
furniture, fixtures, or property rented from or loaned or given by any such 
manufacturer or wholesaler (including such stockholder or officer) or sold 
by such manufacturer or wholesaler (including such stockholder or officer) 
to any such licensee for less than the fair market value or upon a condi- 
tional sale agreement or chattel trust."" No finding was made as to this 
standard. | 
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5. "That the place for which the license is to be issued is an 
appropriate one considering the character of the premises, its surround- 
ings, and the wishes of the persons residing or owning property in the 


neighborhood of the premises for which the license is desired." The Board 


engaged in some discussion of this subject but did not make the required 
ultimate finding, or the necessary basic findings as to just what the "char- 
acter of the premises" is, what "its surroundings" are, and what the "wish- 
es of the persons residing or owning property in the neighborhood" are. 

It is noteworthy that the word "find," which is commonly used in 
the proceedings of other administrative tribunals, and the phrase "satisfy 
itself," used in the Act, are co-extensive in meaning. The word "satisfy" 
is defined in the dictionaries as the equivalent of "believe." In turn, to 
"find mitigating circumstances" has been held to be the equivalent of '"be 
of the opinion that there were mitigating circumstances." Woodruff v. 
State, 51 SW 2d 843, 847, 164 Tenn., 530. 

Also, where a case is tried by the Court, the "finding’’ means 
the facts which the Court "considers the evidence establishes. The Court 
states such facts which constitute the finding.” 36(a) CJS 412, State v. 
Beloit, 42 NW 110, 74 Wis., 267, 269. 

Thus, the requirement that an agency shall "find" or that it shall 
"gatisfy itself as to certain matters, both mean that the agency shall "’con- 
sider ,"’ or "be of the opinion" that the evidence establishes certain facts. 


The two words are coextensive in meaning. 


C. Where Findings Are Required, They Must Be Set Forth 
Expressly, and Cannot Be Supplied by Implication. 


When findings are required, they cannot be supplied by implication 
but must be expressly stated. Panama Refining Co. v. Ryan (1935) 293 
U.S. 388, 79 L.Ed. 446; United States v. Carolina F. Carriers Corp., 86 
L.Ed. 971; Payne v. Griffin, 51 F. Supp. 588; Sierra Pacific Power, 223 
F.2d 605 (App. DC) affirmed 350 U.S. 348, 100 L.Ed. 388; Yonkers v. 
United States (1944) 320 U.S. 685, 692, 88 L.Ed. 400. 
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To the Extent That the Board Made Ultimate Findings, 
They Are Mere Conclusions, Insufficient as Findings, 
Because They Are Not Supported by Basic Findings or 
The Essential Facts from Which the Ultimate Findings 
May Be Inferred. | 


The only statement which can reasonably be construed as an ulti- 


mate finding on the principal standard of the statute set forth in 14(a)(5) 
-- that is, a statement in the language of the statute -- is contained in 
Paragraph 9 of the Board's order of 20 April 1960, which provides as fol- 
lows (JA 10): | 


"9. That the place +08 which the license is sought to be 
issued is appropriate." | 


First, it is vitally significant that this statement is not the finding 
required by the statute, for the Board made no such finding. The finding 
required to be made by the statute, as in Sec. 14(a)(5) of the Act, D. C. 
Code 115(a)(5) is in wholly different language, that is: | 


"5, That the place for which the license is to be issued 

is an appropriate one considering the character of the prem- 

ises, its surroundings and the wishes of the persons residing 

or owning property in the neighborhood of the premises for 

which the license is desired." | 

Second, the Board made no basic findings. What is said as to the 
statutory requirement of ascertaining the character of the premises? 
What are they like? Did the Board find, as the evidence required it, to 
find that the premises are intended to be a restaurant and drinking place 
in the college-boy tradition of Morey's at Yale and The Nass at Prince - 
ton, whose traditions are primarily drinking traditions? No’ No one knows 
from reading the order what the "character of the premises is." 

And the same with "its surroundings" -- again the Board is silent 
with respect thereto. It made no findings on that subject ‘But its sur- 
roundings are primarily residential and educational. And when we come 
to "the wishes of the persons residing or owning property in the neighbor- 
hood of the premises for which the license is desired,” the order simply 
shrieks with silence. There is no mention of the fact that the people re- 


siding in the neighborhood oppose the establishment of this restaurant and 
drinking place by some 10 to LS 
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Thus the order is an enigma, a sketchy collection of a few general 
words conveying no real picture, color, meaning, or intelligible picture. 
All we really know is that the Board thought that it seemed to be a good 
idea to issue the license. These deficiencies are caused by, among other 
things, lack of basic findings. 

In the recent case of Automatic Canteen Co. v. Federal Trade Com- 
mission (1953) 346 U.S. 61, 97 L.Ed. 1454, 73 S.Ct. 1017, where an order 
of the FTC was set aside for lack of basic findings, the Court, among other 
things, said (Page 1467): 


'' _ . it ig no less important, since we are charged with 
the duty of reviewing the correctness of the standards which 
the Commission applies and the essential fairness of the 
mode by which it reaches its conclusions, that the Commis- 
sion do not shelter behind uncritical generalities or such 
looseness of expression as to make it essentially impossible 
for us to determine what really lay behind the conclusions 
which we are to review. Cf., United States v. Chicago, M., 
St. P. & P. R. Co. 294 US 499, 510, 511, 79 L.Ed. 1023, 1031, 
1032, 55 S.Ct. 462." (Emphasis added) 


In the well-known District of Columbia case of Saginaw Broadcast- 


ing Co. v. Federal Communications Commission (1938) 96 F.2d 544, where 


the opinion of the late Judge Stephens has been quoted extensively, and 
where an order of the FCC was invalidated for lack of basic findings, the 
Court of Appeals here said (page 560): 


[11] We ruled in Missouri Broadcasting Corporation 
v. Federal Communications Commission, 68 App. D.C. 154, 
94 F.2d 623, 1937, and again in Heitmeyer v. Federal Com- 
munications Commission, 68 App. D.C. 180, 95 F.2d 91, 
1937, that findings of fact in the broad terms of public con- 
venience, interest, or necessity, the criterion set up by Sec- 
tion 319(a) of the Act, were not sufficient to support an order 
of the Commission. We now rule that findings of fact, to be 
sufficient to support an order, must include what have been 
above described as the basic facts, from which the ultimate 
facts in the terms of the statutory criterion are inferred. It 
is not necessary for the Commission to recite the evidence, 
and it is not necessary that it set out its findings in the for- 
mal style and manner customary in trial courts. It is enough 
if the findings be unambiguously stated, whether in narrative 
or numbered form, so that it appears definitely upon what 
basic facts the Commission reached the ultimate facts and 
came to its decision.” 


41 


POINT SIX 
THE BOARD'S PRINCIPAL FINDINGS ARE 
UNSUPPORTED BY SUBSTANTIAL EVIDENCE 
There is no substantial evidence to support the principal findings 
of the Board, which are contained in paragraphs 7, 8 and 9 of its order of 


20 April 1962. Taking them up separately: | 


Paragraph 7 of the order provides as follows (JA 10): 


"7. That no substantive proof was adduced to show an 
alleged adverse effect would ensure by reason of parking in 
this area." 


If this can be taken to be a finding to the effect that there were no 
alleged adverse effects which would result by reason of parking in the 
area, there is no substantial evidence to support such a finding and the 
evidence is overwhelmingly to the contrary. If it can be taken as a find- 


ing that there was no substantive evidence adduced before the Board to 
show that there were alleged adverse effects which would ensue by réa- 


son of parking in the area, such a finding is even less supported by sub- 


stantial evidence, if that is possible. 


Paragraph 8 provides as follows (JA 10): 


"8. That full and careful consideration has been given 
to all of the evidence adduced concerning the character of 
the premises, its location, its surroundings, and the wishes 
of the persons residing or owning property in the neighbor - 
hood. That the objections as stated and presented at the 
hearing are insufficient to justify a denial of the license 
sought and that the granting of said license does not violate 
the provisions of Section 14(a)(5) of the Act, especially in 
view of the fact that Georgetown University and the Holy 
Trinity Complex favor the Applicant's request for a Retail 
Class 'C' license." | 


This language is not in the language of 14(a)(5) as renuied by the 
statute (see Point Four, B, supra, page 26.) Indeed, it is inf the nature of 
"weasel words"; they lack the candor required of findings of an adminis- 
trative agency. Even so far as it could be said to be a finding, it is not 
supported by substantial evidence. | 
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The first sentence, that "full and careful consideration has been 
given to all the evidence adduced" is a mere self-serving declaration, 
does not constitute a finding in the language of the Act, and does not lead 


us anywhere. 


The second sentence, "That the objections as stated and presented 
at the hearing are insufficient to justify a denial of the license sought" 
does not constitute a finding on any statutory standard. If it could be con- 
strued as a finding, it is not supported by substantial evidence. 


Moreover, this sentence goes beyond the Board's powers. It puts 
the burden on these plaintiffs -- residents of the neighborhood -- to 
"justify a denial of the license sought,"’ something which the Board has 
no power to do. Obtaining a liquor license is a privilege and not a right 
-- see Point Two, supra. A liquor license is not something which is to 
be conferred automatically. On the contrary, the applicant -- in this case, 
RJM -- always has the burden of proof of establishing why a liquor license 
should be granted to it under the standards laid down by Congress in the 


statute. He "must prove every fact essential to its issuance to him," 48 
C.J.S., Intoxicating Liquors, Sec. 156. 


Moreover, this is symptomatic of the Board's present attitude to- 
ward applications for liquor licenses, which has subjected it to so much 
public criticism. Instead of putting the burden of proof on applicants for 
liquor licenses as the law requires, the Board compels an aroused neigh- 
borhood to "justify a denial of the license sought," putting the burden of 


proof on the citizenry: 
The third clause is as follows: 


"|. the granting of said license does not violate the provi- 
sions of Section 14(a)(5) of the Act, especially in view of 
the fact that Georgetown University and the Holy Trinity 
Complex favor the Applicant's request for a Retail Class 
'C' license." 


This language also puts the burden of proof onthe plaintiffs to justi- 
fy a denial of the license sought. For the Board blithely assumed that a 
liquor license must be granted unless doing so "violates" 14(a)(5) of the 
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Act. Here it is greatly mistaken. 14(a)(5) does not set up a condition 
subsequent to an automatic granting of liquor licenses, which is to become 
effective only when "violated." On the contrary, a liquor license may not 
be granted unless the statutory standards specifically laid down by Con- 


gress in Section 14(a) are met; and the burden is on the applicant to show 


that they are met. | 


POINT SEVEN 
| 


THE BOARD'S ORDER IS ILLEGAL BECAUSE IT is 
BASED ON A SECOND APPLICATION FILED WITHIN A 
YEAR AFTER A DENIAL OF THE FIRST APPLICATION. IN 
VIOLATION OF THE BOARD'S OWN ti 
The Board had no jurisdiction, power or right to entertain, in Febru- 
ary and March 1962, RJM's said second application, filed 2 February 1962, 
for the reason that RJM's first application, filed 24 August 1961, was de- 
nied on 31 January 1962. Board Regulation 2-127 categorically prohibits 
the Board from considering '’a second application... within the period of 


one year from the date of denial of the first.” (Appendix A, infra). 


What happened was this. RJM's first application of 24 August 1961 
was approved by the Board on 11 December 1961, upon coriditions which 
were never met by 31 January 1962 when the license year expired, and no 
license on that application ever issued. Stated otherwise, the Board denied 
RJM's application unless it met certain conditions by the expiration date, 
which it did not meet, and no license ever issued. | 

The cases show that a grant which is made upon conditions which 
are not met, is a denial or defeating of the application involved. Thus in 
Rogers v. Mosier, 245 P. 36, 38, 121 Okla. 213, it was stated that a ''con- 
ditional disposition" is one which depends upon the occurrence of some 
uncertain event, by which it is either to take effect or be defeated; and a 
will, the validity of which is made by itsown terms conditional, may be de- 


nied probate according to the event with reference to the condition. 


Similarly, a conditional legacy is a bequest, the existence of an event 


by which it is either to take place or be defeated. Harker v. Smith, 41 Ohio 


St. 236, 238, 52 A. Rep. 80; Markham v. Hufford, 123 Mich. 505, 82 N.W. 
222, 48 A.L.R. 580. 


Since RJM's first application was, in substance, denied on 31 Janu- 
ary 1962, Board Regulation 2-127 categorically prohibited the Board from 
entertaining a second application within one year from 31 January 1962. 
But with the great zeal of the Board to push ahead with a hearing and 
to grant RJM's second application, as soon as possible, the Board simply 
threw its own regulation out the window. 

It is a general rule that there is an absolute bar to the filing of a new 
application where a regulation or statute "forbid this to be done within a 
limited time after action taken on the first." 33 C.J.S. 544, Intoxicating 
Liquors, Sec. 128, note 32 and cases cited; 33 C.J.S. 248, Intoxicating 
Liquors, Sec. 144, note 72 and case cited. 


POINT EIGHT 


THE BOARD'S ORDER IS INVALID BECAUSE, IN 
REACHING IT, THE BOARD FAILED TO FOLLOW 
THE PROCEDURE ENJOINED UPON IT BY CONGRESS 


A. The Trial Judge Refused to Consider This Point. 


Judge Walsh paid no attention to this point, although it was argued 
before him. The closest he came to it was to hold that "counsel for the 
protestants" had "notice" of the hearing which was in fact held on March 
26, 1962 (JA 17, 18). 


We readily agree that counsel for these plaintiffs had notice of the 
hearing held on March 26, but that does not validate a hearing that was 
held without adequate notice thereof being given to the public. For the 
statute specifically enjoins a particular procedure upon the Board, with 


the objective of giving adequate notice to the public. This the Board ad- 
mittedly failed to do, as is set forth below, with the result that the public 
was not given proper notice. Other members of the public might have 


come into the proceedings as protestants if adequate notice had been af- 
forded it. But this purpose of the statute was frustrated because the Board 
failed to follow the procedure enjoined upon the Board by statute. 
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B. Congress Specifically Required That "Before Granting 
. .. A Retailer's License," Notice of the Hearing to 
Be Held Shall Be Both Advertised and Posted. 
Oo 


Section 14(b) of the Act, 25 D. C. Code 115(b), quoted infra , page A-2, 
contains a number of detailed and specific provisions. All in all, it con- 
stitutes a procedure specifically enjoined upon it by Congress as a statu- 
tory requirement that must be followed before a license canibe granted. 
More specifically, the statute requires that | 

", .. The Board shall give notice by advertisement pub- 

lished once a week and for at least two weeks in some!news- 

paper of general circulation published in the District of Co- 

lumbia . . . such notice . . . shall name the time and place 

of such hearing ... There shall also be posted by the Board 


a notice, in a conspicuous place, on the outside of the prem- 
ises. This notice shall name the same time and place |for 


such hearing as set out in the public advertisement;"” | 


C. Procedure Enjoined Upon the Board by Congress Must 
Be Followed. 


It is well settled that procedure specifically enjoined upori an ad- 
| 
ministrative board by Congress must be followed. In Mahler v. Eby, 1924, 
264 U.S. 32, 68 L.Ed. 549, the Court, citing other things, said (p. 556): 
"It is essential that where an executive is exercising 

delegated legislative power he should substantially comply 

with all the statutory requirements in its exercise." | 

See also, Wichita Railroad & Light Company v. Public Utilities Com- 
mission of the State of Kansas, 260 U.S. 40, 67 L.Ed. 127, 43 S.Ct. 57. 


D. The Board Failed to Follow the Procedure Specifically 
Enjoined Upon It by Congress by Failing to Post Notice 


Of the Hearing. 

In our case, the Board failed to follow the procedure enjoined upon 
it by Congress. It posted notices of a hearing to be held on March 14, then 
postponed the hearing to March 26, but continued to post, after 14 March 
and even after 26 March 1962, a ridiculous notice stating that the hearing 
would be held on the 14th (2, 3). There is no possible justification for this 
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failure to follow the requirements of Section 14(b) of the Act that 


"There shall also be posted by the Board a notice, ina 
conspicuous place, on the outside of the premises." 
We submit that this statutory requirement means that the notice 
which must be posted is to be a true and correct notice, not one that is 
false and misleading. The statute would be a nullity, otherwise. 


POINT NINE 


THE BOARD'S ORDER IS INVALID BECAUSE IN THE ADMINISTRATIVE 
PROCEEDINGS FROM WHICH IT RESULTED, THE APPLICANTS WERE 
DENIED PROCEDURAL DUE PROCESS. THEY WERE IMPROPERLY 
SADDLED WITH THE BURDEN OF PROOF 


It is elementary that one who has the affirmative of a proposition 
has the burden of proof. Here the applicant clearly had the burden of 
proof, including the burden of proof to show that no adverse effects would 
ensue by reason of parking in the area. The applicant, however, present- 
ed no such evidence, and, in its decision of 20 April 1962, the Board sud- 


denly announced 


"(7) That no substantive proof was adduced to show that 
an alleged adverse effect would ensue by reason of parking 
in the area." (JA 10). 


Thus, the Board, at the conclusion of the hearing, assumed that the 
burden of proof on the issue of aggravation of the parking problem had 
been on the Appellants all the time. Instead of the applicant having to 
prove that adverse effects would not ensue by reason of the increase in 
parking, suddenly the Appellants were informed that the burden had been 
on them all the time to prove that there would be adverse effects from 


the increase in parking. 


It is clear that the burden of proof rests upon an applicant for a 
liquor license. As is said in 48 C.J.S. 225, Intoxicating Liquors, Sec. 
156, supported by some 17 cases: 
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"An applicant for a liquor license or permit must prove 
every fact essential to its issuance to him.” Emphasis from 
C.J.S. 

| 


"An applicant for a liquor license or permit must sus- 
tain the burden of proving every material fact necessary to 
entitle him to receive the privilege which he seeks;" 
| 
Also, "an application for the renewal of a license or permit which 
has expired, or for the restoration or renewal of a license which has been 
revoked, must be treated as a new application, throwing the burden of proof 
on applicant." 48 C.J.S, 225, Intoxicating Liquors, Sec. 156, citing cases. 


In addition, the Board, in paragraph 8 of the 20 April 1962 order 
saddled the plaintiffs with the burden of proof on the whole case, saying 
| 


that ''the objections as stated and presented at the hearing! are insufficient 
to justify a denial of the license sought . . ." In short, according to the 
Board, liquor licenses are to be granted more or less automatically un- 
less the people in the neighborhood - protestants - can "justify a denial" 

| 


of the license sought. 


This shows the lengths to which regulation of alcoholic beverages 
has degenerated with the present Board. The Board has no power to shift 


the burden of proof - certainly not posthumously. Doing so is a violation 


of procedural due process. 


A fair hearing may be denied because of a "misconception of the 
rules as to the burden of proof." Ohio v. United States (1984) 292 U.S. 
498, 505; 78 L.Ed. 1388, 1393, 54 S.Ct. 792. We submit that this 1s just 
exactly what has happened in this case. | 


| 

POINT TEN 
THE JUDGMENT SHOULD BE REVERSED; AND THE BOARD'S 
ORDER AND LICENSE SHOULD BE VACATED AND SET ASIDE 


| 
Respectfully submitted, | 


F. TROWBRIDGE VOM BAUR 
vom Baur, Beresford & Coburn 
1700 K Street, N.W. | 
Washington 6, D.C. | 
June 14, 1963. Attorney for Appellants! 
| 


APPENDIX A | 
iG Soe ae | 

§25-115(a) is a significant provision of the Alcoholic Beverage Con- 
trol Act requiring the Board to make findings as a jurisdictional pre- 


requisite to the issuance of a Class C license, providing as follows: 


"(a) Any individual, partnership, or corporation | desir- 
ing a license under this ‘chapter shall file with the Board an 
application in such form as the Commissioners may pre- 
scribe , and such application shall contain such additional 
information as the Board may require, and (except inithe 
case of an application for a manufacturer's license, retail- 
er's license, class E, or solicitor's license) shall contain 
a statement setting forth the name and address of the! true 
and actual owner of the premises upon which the business 
to be licensed is to be conducted. Before a license is pigaled 
the Board shall satisfy itself: 

"1, That the applicant, if an individual, or, ifa partner- 
ship, each of the members of the partnership, or, if a cor- 
poration, each of its principal officers and directors, is of 
good moral character and generally fit for the trust to be in 
him reposed. 


"9. That the applicant, if an individual, or, if a partner- 
ship, each of the members of the partnership, or, if a cor- 
poration, each of its principal officers, is a citizen of the 
United States, not less than twenty-one years of age, and has 
not, within five years prior to the filing of such application, 
been convicted of a misdemeanor under the National rohibi- 
tion Act, as amended and supplemented, or, within ten years 
prior to such filing, been convicted of any felony. | 

"3. Except in the case of an application for a sohicitor's 
license, that the applicant is the true and actual owner of the 
business for which the license is desired, and that he intends 
to carry on the business authorized by the license for him- 
self, and not as the agent of any individual, partnership, as- 
sociation, or corporation, and that he intends to superintend 
in person the management of the business licensed, or intends 
to have some other person, to be approved by the Board, man- 
age the business for him, which said manager must possess 
all of the qualifications required of a licensee hereunder: 
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4 That in the case of an applicant for a wholesaler's 
license or a retailer's license (except a retailer's license 
class E), no manufacturer or wholesaler of beverages other 
than the applicant (including a stockholder holding 25 per 
centum or more of the common stock, or an officer of any 
manufacturer or wholesaler of beverages, if such manufac- 
turer or wholesaler is a corporation), has such a substantial 
interest, direct or indirect, in the business for which the li- 
cense is requested, or in the premises in respect of which 
such license is to be issued, as in the judgment of the Board 
may tend to influence such licensee to purchase beverages 
from such manufacturer or wholesaler, and that such busi- 
ness will not be conducted with any money, equipment, furni- 
ture, fixtures, or property rented from or loaned or given by 
any such manufacturer or wholesaler (including such stock- 
holder or officer) or sold by such manufacturer or wholesaler 
(including such stockholder or officer) to any such licensee 
for less than the fair market value or upon a conditional sale 
agreement or chattel trust. 


"5. That the place for which the license is to be issued 
is an appropriate one considering the character of the prem- 
ises, its surroundings, and the wishes of the persons residing 
or owning property in the neighborhood of the premises for 
which the license is desired.” (Emphasis added). 


§25-115(b) of the D. C. Code enjoins certain procedure on the Board 
as to notice in connection with the holding of hearings on applications for 


licenses and provides as follows: 


"(b) Before granting a license under section 25-111(1) 
or a retailer's license, except a retailer's license class E 
or class F, the Board shall give notice by advertisement 
published once a week and for at least two weeks in some 
newspaper of general circulation published in the District 
of Columbia. The advertisement so published shall contain 
the name of the applicant and a description by street and 
number, or other plain designation, of the particular loca- 
tion for which the license is requested and the class of li- 
cense desired. Such notice shall state that remonstrants are 
entitled to be heard before the granting of such licenses and 
shall name the time and place of such hearing. There shall 
also be posted by the Board a notice, ina conspicuous place, 
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on the outside of the premises. This notice shall state that 
remonstrants are entitled to be heard before the granting 
of such license and shall name the same time and place for 
such hearing as set out in the public advertisement; |and, if 
remonstrance against the granting of such license is filed, 
no final action shall be taken by the Board until the remon- 
strant shall have had an opportunity to be heard, under rules 
and regulations prescribed by said Board. Any person wil- 
fully removing, obliterating, marring, or defacing said 
notice shall be deemed guilty of a violation of this chapter. 
The provisions of this subsection relating to notice by adver- 
tisement in some newspaper of general circulation shali not 
apply to the issuance of a license to a retailer for any place 
of business if such retailer is the holder of a license of the 
same class for the same place and if said last-mentioned li- 
cense is in effect on the date the application for sl new li- 
cense is filed.'' (Emphasis added). 


THE ADMINISTRATIVE REGULATIONS INVOLVED 


Regulation 2-103 provides in part as follows: 


"TICENSE NEAR SCHOOL, COLLEGE, UNIVERSITY, OR 
CHURCH. (a) No license, other than a retailer’ s license, 
class C or class D, issued for a bona fide club or hotel, or a 
retailer's license, class B, or a retailer's license, class E, 
or a retailer's license, class F, shall be issued for|a any place 
of business within 400 feet of any public, private or parochial, 
primary, elementary, or high school, or any college, universi- 
ty, or church: Provided, however, That this subse¢tion shall 


ee, 
not forbid the issuance of a license for any place within such 


prohibited distance for which said place a license of the same 
class has been issued and is in effect on the date th e the apphcee 


tion is filed,” 


* * * * * 


"Said distance shall be measured between the nearest 
street main entrance to said place of business and the near- 
est street main entrance to said school, college, university 


or church by the shortest line between such entrances on, 
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over, or across any public traveled way or public park or 
parking. This subsection shall not apply where the main 
street entrance to said school, college, university or church 
itself is actually on or occupies ground zoned commercial 
or industrial according to the official atlases of the Zoning 
Commission of the District of Columbia. (Jan. 29, 1948). 
(July 1, 1954). (Jan. 9, 1958.)"" (Emphasis added). 


Board Regulation 2-127 provides as follows: 


9-127. DENIAL, WITHDRAWAL, OF APPLICATION. 
(a) Where an application for the issuance or transfer of an 
alcoholic beverage license for any place has been denied by 
the Alcoholic Beverage Control Board, a second application 
for the same class shall not be considered within the period 
of one year from the date of denial of the first; a third (and 
all subsequent) application for the same class shall not be 
considered within four years of the second (or last) denial; 
Provided, however, That where on motion for leave to file 
a new application new pertinent evidence is presented, the 
Board may, in its discretion, designate an earlier date for 
the filing of such new application. 


"(b) Where an application for the issuance or transfer 
of an alcoholic beverage license for any place has been with- 
drawn by the applicant, a second application by the same ap- 
plicant for a'license of the same class at such place shall 
not be considered within the period of one year from the 
date of withdrawal of such application; Provided, however, 
That where on motion for leave to file a new application new 
pertinent evidence is presented, the Board may, in its dis- 
cretion, designate an earlier date for the filing of such new 
application. (May 27, 1943.)" 


APPENDIX B 


A. A School Is a Place Where Instruction Is Given. 


Smith v. Ballas, 82 N.E. 2d 181, 183, 335 Ill. App. 418. A statute 
providing that no license shall be issued for sale at retail of any alco- 
holic liquor within 100 feet of any "school" means within 100 feet of the 
school premises, and not just within 100 feet of the school building itself. 


Appeal of Di Rocco, 74 A.2d 501, 502, 504, 167 Pa. Super. 381. The 
word "school" in a provision of the Liquor Control Act authorizing the 
Liquor Control Board to refuse to issue a liquor license where the loca- 
tion for which the license is sought is within 300 feet of a school, includes 
the land owned by a school district for school purposes on! which a school 


building is or may be in process of being erected. 
| 


Appeal of Booker Hotel Corp., 103 A.2d 486, 487, 175 Pa. Super. 89. 
An institution which had been established for education and training of 
boys, whose fathers had died, and which had a student body of 1,300 and a 
faculty and staff of about 450, was a "school" within Liquor Code provid- 
ing that in case of any new license or transfer of any license to new loca- 
tion, Liquor Control Board may, in its discretion, grant or refuse new 


license or transfer if place purposed to be licensed is within 300 feet of 
any "school." | 


Boys' Clubs of Detroit v. Pakula, 69 N.W. 2d 348, 350, 351; 342 
Mich. 150. A Boys’ Club, a nonprofit corporation for purpose of promot- 
ing physical, mental and moral well-being of boys, which nad schedule of 
regular hours for classes in music, woodworking, photography, arts and 
craft, printing, motion picture projection, dramatics, radio and television, 
and a complete physical education program, and which had average daily 
attendance of 600, was a "school" within Liquor Control Act prohibiting 
transfer of existing liquor license to location within 500 feet of school 
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Schweizor v. Board of Zoning Appeals of Incorporated Village of 
Garden City, 167 N.Y.S.2d 764, 766; 8 Misc. 2d 878. A "school is a place 


for instruction in any branch or branches of knowledge." 


National Schools v. City of Los Angeles, 287 P.2d 151, 155; 135 
C.A.2d 311. The word "school" may mean the building in which instruc- 
tion is given, or the assemblage within a building set aside for purpose 


of instruction. 


Livingston v. Davis, Iowa, 50 N.W.2d 592, 595, 596; 27 A.L.R. 2d 


1237. A school is a place where instruction is imparted to the young.” 


People v. Levison, 90 N.E.2d 213, 215; 404 Ill. 574. A "school" is 
a place where instruction is imparted to the young and the number of per- 


sons being taught does not determine whether the place is a school. 


Flagg v. Murdock, 15 N.¥.S. 2d 635, 637, 172 Misc. 1048. Ordinari- 


ly, a "school" is a place where instruction is imparted to the young. 


People v. Collins, 83 N.Y.S.2d 124, 125, 126; 191 Misc. 553. A 
"school" is a place in which persons are instructed in arts or any species 


of learning; an educational establishment. 


Langbein v. Board of Zoning Appeals of Town of Milford, 67 A.2d 5, 
8, 135 Conn. 575. A "school" is a place for instruction in any branch or 
branches of knowledge. 


People v. Collins, 83 N.Y.S. 2d 124, 126, 191 Misc. 553. Defendant 
who took into her home each week-day morning a number of preschool 
age children for supervised play either within or without the house, de- 
pending on the weather, was operating a "school" within meaning of vil- 


lage zoning ordinance which permitted schools within a residence A zone. 


State ex rel. Church of the Nazarene v. Fogo, 79 N.E.2d 546, 82 
Ohio App. 238. The word "school" in statute exempting "school" busses 


from annual license tax means place where general education is imparted 
to young people. 
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Board of Sup'rs of Merced County v. Cothran, 191 P.2d 506, 508; 
84 Cal. App.2d 679. The word ''school" is a place for the instruction of 


children; a place where instruction is imparted to the young; an educa- 


tional establishment. | 


Board of Education of City School Dist. of Cleveland v. Ferguson, 

Ohio App. 39 N.E.2d 196, 198. A "school" is a place where instruction 
| 
| 


is imparted to the young. 


B. The Terms "School", "College" and "University" Are 
Interchangeable. 
The terms "school", ''college" and "university" all eee the same 
idea, differing only in grade or level of education, and are more or less 


interchangeable. 


Thus, the terms, "school", "college", and "university", as used in 
Laws of 1913, c. 92, Rev. Codes 1921, §852, convey the same idea, differ- 
ing only in grade, and indicate an institution of learning, consisting of 
trustees, teachers and scholars, making up membership of institution en- 
gaged in imparting knowledge to resident students, and possessing the 
right to confer degrees. State v. Erickson, 244 P. 287, 291; 75 Mont, 429 


The word "college" is not a word of art which by common under - 


standing has acquired a definite unchanging significance in the field of 
education. Its meaning varies with its context. Though at times itis 
used to denote any institution of higher learning, including institutions 

for professional or postgraduate study, it is frequently used, in this coun- 
try, to denote an "under-graduate" school for instruction in liberal arts 
having a course of study commonly requiring four years for completing 
and leading to a bachelor's degree. In re Kelly's Estate, 33 N.E. 2d 62 
63, 285 N.Y. 139. | 


The word "college" is not a word of art which by common under - 


standing has acquired a definite unchanging significance in the field of 
education but its meaning varies with its context; there are times it is 
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used to denote any institution of higher learning, including institutions 

for professional or post-graduate study, it is frequently used to denote 

an under-graduate school for instruction in liberal arts having a course 
of study commonly requiring four years for completion and leading toa 
bachelor's degree. Epstein v. Kuvin, 88 A.2d 531, 533, 19 N.J. Super. 372. 


Whether any particular school is a "college", or not, depends upon 
the facts of the particular case. It may ambitiously so style itself, and 
not be such. Here, however, is an institution stamped as a university or 
college by law. Its curriculum shows it to be one of high order, and its 
reputation so stamps it. Its "school of pharmacy"' is merely one of its 
departments; and when the term is thus applied in an advanced institution 
of learning, it and the term "college" are convertible into each other. 
Within the Pharmacy Act, Gen. St. p. 993, a ''school of pharmacy," which 
is one of the departments of an advanced institution of learning, is a 
"college of pharmacy.’ State Board of Pharmacy of Kentucky v. White, 
2 S.W. 225, 227, 84 Ky. 626. 


The term "college", as used in a provision in a will authorizing 
trustees to pay for education of a testator’s grandson at a college, held. 
to include undergraduate, graduate and professional departments of a 
college or university in Shepard v. Union & New Haven Trust Co., 138 A. 
809, 815, 106 Conn. 627. 


"College" means a place where a collection of students is contem- 
plated, and not the hall or other buildings intended for their accommoda- 
tion. Stanwood v. Peirce, 7 Mass. 458, 460. 


"College”, as used in Act 1851, exempting all "colleges", academies 
or seminaries of learning from taxation, "is not to be taken in its general 
sense as signifying an assemblage of persons for any political or ecclesi- 
astical purpose, but in its more usual acceptation, a "college" of learning, 
nor in that sense does it mean an assemblage of professors and students, 


nor yet the trustees in their corporate capacity, but certain property be- 


longing to them, edifices and lands whereon the same are erected." State 
v. Ross, 24 N.J.L. 497, 498; 4 Zab. 497, 498. 
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The term "school ex vi termini;' does not imply a restriction to the 
rudiments of an education. When contrasted with the term "college" or 
"university", it may and ordinarily does imply a lower grade, but just 
where the one ends and the other begins may not be easy to'detect. Roach 
v. Board of Trustees of St. Louis Public Schools, 77 Mo. 484, 487. 


The term "school" is a generic one. In its broad senke it includes 
all educational institutions. Generally speaking, ''school" and "'college" 
are convertible terms. It is correct to speak of any educational institu- 
tion as a school. In both England and France the institutions in which 
pharmacists receive their final education are termed "schools"; and the 
colleges in pharmacy of this country are so termed by the United States 
Commissioner of Education. State Board of Pharmacy v. White -25W 
225, 227, 84 Ky. 626. | 


| 

The word "college", in its most common use, designates an institu- 
tion of learning, usually incorporated, which offers instruction in liberal 
arts, humanities and scientific branches, but not in technical arts or 
studies preparatory to admission to professions, but is also applied to 
all kinds of institutions from universities or departments thereof to busi- 
ness colleges, barber colleges, etc. Birmingham Business College v. 
Whatstone, 82 So.2d 539, 541, 263 Ala. 369. | 

| 

In its earliest and most fundamental sense a "college" meant a col- 
lection of persons united by the same office, interest or occupation -- the 
Roman collegium, and a "college" may be defined as an organized society 
of persons performing certain common functions and possessing spe cial 
rights and privileges, or a society of scholars incorporated within, or in 
connection with, a university, otherwise formed for purposes of study or 
instruction. Princeton Tp. v. Institute for Advanced study, 157 A.2d 136, 
139; 59 N.J. Super. 46. | 


| 
"College" as used in statute exempting from taxation! all buildings 


actually used for colleges, etc., is not to be confined to kind of institution 


that has become familiar, where there are teachers and pupils, courses 
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of instruction, a conferring of degrees and an extended discipline since 


concept of a college is an organic one, taking on a varying aspect in dif- 


ferent times and places. Princeton Tp. v. Institute for Advanced Study, 


157 A.2d 136, 139, 140; 59 N.J. Super. 46. 


A "college" in whatever mold it be cast, is expected to be perpetual 
in its service and undeviating in its ultimate purpose, which is the elimi- 
nation of the false and fostering of the true, and there must of necessity 
be a flexibility of form and approach if such a goal is even to be approxi- 
mated. Id. 


The contention that a school is only an intangible concept lurking 
mysteriously up in the stratosphere has no support in authority, and is 
absurd in its face, particularly in connection with this case. The Edmund 
A. Walsh School of Foreign Service cannot be made to disappear by scat- 
tering its parts and functions. The building across the street from "1789", 
which houses many classrooms, provides education for many students and 
is termed in its own catalogue (Prot. Exh. 22) as the "Main Entrance", 
"School of Foreign Service", is a school as that term is used in the ABC 
Regulations. The Nevils Building is another school. Likewise, the Holy 
Trinity Elementary School is a definitive building on the northeast corner 
of N and Prospect Streets. It cannot be lost by talk about a Holy Trinity 


complex. 


Furthermore, the entrances to those buildings are the entrances to 
those schools. The fact that the main entrance to the main campus of 
Georgetown University is located at 37th and O Streets is neither relevant 
nor material. There is no entrance at 37th and O Streets to the School of 
Foreign Service or to the Nevils Building. To talk of an entrance toa 
school at a location where no one using the entrance could thereby enter 
the school is to indulge in absurd sophistry and to try to make a mockery 
of the ABC Regulations. 


The main entrance to the School of Foreign Service (Prot. Exh. 22) 
is 110 feet (Prot. Exh. 5) diagonally across the street from the most distant 


| 
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(south) entrance to 1789. This entrance is not only the primary main en- 
trance to that school by use but it is so officially designated in its cata- 
logue. The only main entrance to the Nevils Building at 36th and N Streets 
is within 210 feet of the most distant (south) entrance to 1789 (Prot. Exh. 
5). That entrance to the Nevils Building is the only one to bear a gold let- 
tered sign "W. Coleman Nevils Building” and a sign inside the building 
instructs all students to enter through that door. The adjoining building 
facing on 35th Street is a separate building known as the Graduate School 
(see Prot. Exh. 22, P. 7). 

The 36th and N Streets entrance to the Holy Trinity Elementary 
School is clearly one of the street main entrances to that School. This 


has been demonstrated by recent motion pictures and an abundance of 
| 
C. The Regulation on Its Face Flatly Prohibits the Issuance 

Of a License to a Business Within 400 Feet of a School. _ 


oral testimony. 


It should be obvious that the overall purpose and objective of Section 
2-103 of the Regulations is to prevent alcoholic beverage licenses at places 
which are close to a school, college, or university. The reason for such 
mandatory requirement is basic to all alcoholics beverage control. School 
children should not be so closely exposed to the temptation and opportunity 
for drinking or to patrons of establishments serving such drinks Thus the 
spirit of the regulation, without going into its grammatical application, be- 
comes strongly, indeed triply applicable, when the premises in question 
are within 400 feet, not just of one school, but of three schools. 

In any event, there is no way that RJM can escape the powerful, 
grammatical prohibition of the Regulation. Regulation 2-103(a) is clear 
and categorical. It states positively that, | 


"No license . . . shall be issued for any place of business 
within 400 feet..." 


of any school or college. No clearer prohibition can be stated in the Eng- 
lish language. | 

Indeed, we think that RJM concedes the grammatical application of 
the regulation as a prohibition against the granting of this application. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT CF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


This cause arose because of the efforts of certain persons to 
prevent appellant RJM, Incorporated (hereinafter referred to as "defend- 
ant RJM" or "RJM") from obtaining a Class "C" liquor license which 
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would permit RJM to sell spirits, wine and beer, on sale, in connection 
with the operation of its restaurant business at 1224-28 Thirty-sixth 


Street, Northwest. 


A restaurant had existed in at least part of the premises in ques- 


tion for over 34 years, namely, since July, 1928. (Tr. 75). A Class "D" 


license (permitting the sale of light wines and beers, on sale) had been 


first issued to such restaurant over 28 years ago, namely, in March, 
1934. (RJM Exhibit 15). 


RJM purchased such restaurant business in 1960. It planned to 
remodel and refurbish the interior and exterior of such premises and 
to operate therein a restaurant of distinction whose purpose primarily 
would be to serve faculty, students and alumni of nearby Georgetown 
University in a manner consistent with the venerable traditions of the 
University, whose foundation in 1789 marks it the oldest Catholic center 


of higher education in the Nation (Tr. 14-16). 


In August, 1960, the then existent Class "D" license was transfer- 
red to RJM. Thereafter, RJM proceeded with its plans for improve- 
ments. Pursuant to law, the plans for such improvements were approved 
by the Fine Arts Commission and by the District of Columbia (Tr. 17). 


In December, 1960, RJM applied for a renewal of its Class ep"! 
license. No objection was made thereto, and same was issued in Feb- 
ruary, 1961. In August, 1961, RJM applied to appellee Alcoholic Beverage 
Control Board (hereinafter referred to as "the Board") to change its 
existing Class "D" license already issued to these premises to a Class 
"C" license which would afford it the additional privilege of selling 
spirits. The application was for the balance of the license year ending 
January 31, 1962. The application was protested and a public hearing was 
held thereon. Such public hearing lasted 4 days and resulted ina record 
of over 700 pages. 


In December, 1961, the Board made Findings of Fact and concluded 
that the premises for which the license was sought were appropriate for 
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a Class "C" license and ordered that such license would issue "if and 
when the applicant meets the requirements of this and all other Municipal 
agencies." Since remodeling of the premises had not been completed as 
of January 31, 1962, the expiration date of the license year, RJM was 
unable to meet such requirements, and the application expired without 
any license having been issued thereon. | 

Nonetheless, on January 19, 1962, the plaintiffs brought their 
initial suit in the lower court for judicial review of the December, 1961, 
Findings of the Board. Defendants RJM and the Board moved for sum- 
mary judgment on two grounds. First, that the matter wah moot since 
no license had, in fact, issued to RJM prior to the expiration date of the 
license year, and, secondly, that in any event the Findings of the Board 


were supported by substantial evidence. 


On March 5, 1962, the lower Court granted RJM's and the Board's 
motions for summary judgment and dismissed the complaint on the 
ground that the matter was moot since no license had, in fact, issued 
before the expiration of the license year. On March 5, 1962, the plaintiff 
appealed such dismissal to this Court (No. 16,902). | 


One month previous thereto, namely, on February 2, 1962, RJM 
filed a new application for a Class "'C" liquor license for the license 
year ending January 31, 1963. This application was filed pursuant to the 
provisions of the Alcoholic Beverage Control Act, which requires a new 
application for each license year. Such second application was also pro- 
tested and the Board, after due public notice, held hearings. Such hear- 


ings lasted 3 days and resulted in a record of over 600 pages. 


On the basis of the new record, the Board, on April 20, 1962, made 
Findings of Fact and concluded that the issuance of such Class "C" license 
was appropriate and proper. The Board ordered that the license would 
issue "if and when the applicant meets all the requirements of this and 


other Municipal agencies" (J.A. 7). 
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In July, 1962, the applicant completed its remodeling, and a 
Certificate of Occupancy was issued by the District of Columbia. There- 
after, RJM met the requirements of all Municipal agencies, and accord- 
ingly, the Class "'C" license issued to RJM on July 18, 1962. 


Plaintiffs did not pursue their appeal in case No. 16,902. In May, 
1962, without a decision on the merits, this Court, at plaintiffs’ request, 
remanded the case to the District Court for such motions as the parties 
might wish to bring before that court. Leave having been granted, the 
plaintiffs filed a supplemental complaint in the District Court. (J.A. 2) 


Such supplemental complaint sought judicial review of the Board's 
order of April 20, 1962, complaining that it was contrary to law and that 
the findings of fact upon which it was based were without support in the 
evidence. The entire administrative record of the proceedings before 
the Board was filed with the Court and both sides moved for summary 
judgment (J.A. 11-12). On December 19, 1962, the District Court, ina 
memorandum opinion, held that the Board's order was in all respects in 
accordance with law and that its findings were not arbitrary or capricious 
and were supported by substantial evidence. Whereupon, the Court denied 
plaintiffs’ motion, granted defendants’ motions and dismissed the supple- 
mental complaint (J.A. 13-29). This appeal followed (J.A. 30). 


SUMMARY OF THE ARGUMENT 


1. Section 7 of the Alcoholic Beverage Control Act (Section 25- 
107, D. C. Code, 1961) limits the application of Regulation 2-103 to busi- 


nesses established subsequent to the date of the enactment of the Act 


(January 24, 1934). And the uncontradicted testimony here was that the 
restaurant for which RJM sought a license had been established six years 
prior to the date of the enactment of the Act and had been in continuous 


operation ever Since. 


The Board's conclusion that such regulation did not apply was in 


accord with "consistent administrative delineation" of this regulation for 


) 


almost 30 years "by the public officials specially entrusted by Congress 
with responsibility in the matter" and by the drafters of the regulation, 
the Commissioners of the District of Columbia. | 

Moreover, a Class "D" license had been issued for this restaurant 
for almost every year since 1934. Since a Class "Dp" license is subject 
to the same requirements as the Class "C" license desired by RJM, it 
is obvious that Regulation 2-103 had been consistently adthinistratively 


interpreted so as not to bar RJM's application. | 
| 
2. The record discloses evidence both in favor of and against the 


application, As it was required to do, the Board weighed : such evidence 
in the light of its expertise, and made the findings and determinations 
required by the Statute. The lower Court was correct in determining 


that the findings of the Board were supported by substantial evidence. 
| 
Competent evidence of record established that: | 
| 
a. A restaurant business had been continuously conducted at 
the premises in question for more than 33 years, antedating the enact- 
| 


ment of the ABC Act; 


| 
b. The restaurant had held a Class "'D" license for many 
years without objection, and continuously since 1945; | 
| 
c. The Captain of the Police Precinct in which the restaurant 
is located expressed no objection to the issuance of the license; 
d. The owners of the majority of the real estate within 600 


feet of the premises indicated their approval of the licenge; 
| 


e. The Church and the two educational institutions located 
| 
within the immediate area of the restaurant each approved of and urged 


the Board to grant the license; | 


f. Various owners of business and residential property within 
the immediate neighborhood of the restaurant urged approval of the 


license; 
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g. No parent or guardian of children or young people attend- 
ing the educational institutions in the immediate vicinity of the restau- 


rant expressed opposition to the license; 


h. No members of the Church or parent or guardian of 
children or youths attending the Church in the immediate vicinity of the 


restaurant expressed opposition to the license; 


i, The owner of the restaurant is a person of good moral 
character, who, through his own financial resources and personal efforts, 
desires to create and conduct a high class restaurant facility in harmony 
with the highest traditions of the great University, which is part of the 
neighborhood, and in keeping with the distinctive character of the 
neighborhood, serving the needs of the University and the neighborhood 


community; 


j. The restaurant, catering exclusively to the persons already 
present within the University and the neighborhood community, would not 
aggravate the parking problems which exist, independently of the restau- 
rant, in the neighborhood. 


In view of this record evidence, the Board's findings and decision 
to issue the license can not be held to be arbitrary, capricious, or lack- 


ing in support in the evidence. 


3. RJM’s application was not barred by Regulation 2-127, which 
prohibits the Board from entertaining a new application within one year 


from the denial of a prior application. RJM's prior application was 


approved, not denied. The fact that the license never issued because 


RJM was unable to.complete its remodeling of the premises before the 


license year expired did not convert the Board's approval into a denial. 


4. The lower court was also correct in holding that there is no 
merit to appellants’ contention that they were not given adequate notice 
of the hearings held by the Board. As the record will show, the Board 


strictly followed statutory requirements in setting these hearings and 
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giving the required notice, and its act of continuing the hearings from 
March 14 to March 26, 1962 — which furnishes the basis of appellants’ 
complaint in this respect — was taken at the specific request of 


appellants. 


5. Finally, the lower court correctly held that there was no lack 
of procedural due process accorded to the appellants. They were given 
a full and complete hearing, afforded an opportunity to present all of 
the evidence which they desired, and otherwise were given all the rights 
to which they were entitled. There is not one shred of proof in this 
regard that the Board placed any burden of proof upon appellants with 


respect to the parking issue, such as they suggest. 


| 
ARGUMENT | 
| 
| 


Preliminary 
Certain points raised by plaintiffs; e.g., (1) that the orders of the 
ABC Board are judicially reviewable; and (2) that the sale of alcoholic 
beverages is a privilege and not a right (Plaintiffs’ Points 1, 2) are 
elementary, not in dispute, and will not be commented upon herein. 
Plaintiffs’ Brief concerns itself essentially with four main points: 
| 


(I) Is the application barred by Regulation 2-103? 

(II) Are the findings of the Board supported by substantial 
evidence? | 

(Il) Was the Board without jurisdiction to entertain RJM's second 
application filed February 2, 1962, by reason of Escala 2-127? 


(IV) Did the Board give legal notice of the proceedings in accord- 
ance with Section 25-115(b), D. C. Code, 1961? 
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I, 


The Application Is Not Barred 
by Regulation 2-103 
Plaintiffs contend that the premises in question are within 400 
feet of certain schools, and that, accordingly, the Board was barred by 
Regulation 2-103 from issuing the license, Such regulation is set out 


in Appellant's Brief. 


At the outset, two important aspects of such regulation must be 


noted: 


1. The mere fact that proposed premises are within 400 feet of a 


church or school does not operate as a bar. The regulation does not 
prohibit a license if the nearest street main entrance of said place of 
business is more than 400 feet from the nearest street main entrance 


to said school, college, university or church. 


2. Furthermore, Regulation 2-103 applies only to a business 
established subsequent to the enactment of the statute upon which the 
Regulation is based. (The statute was enacted January 24, 1934). 


The regulation was promulgated by the Commissioners of the Dis- 
trict of Columbia pursuant to Section 7 of the Act (Section 25-107, Code, 
1961) which reads, in pertinent part, as follows: 

"The Commissioners shall have specific authority 

to make rules and regulations . . . to forbid the 
issuance of any class or classes of licenses for 
businesses established subsequent to the date of 
enactment of this Act near or around schools, 
colleges, universities, churches, or public 
institutions .. ." (Underlining supplied). 

RJM made two contentions before the Board with respect to 


Regulation 2-103: 


(1) That the issuance of a license for RJM's restaurant is not 


barred by such Regulation since the street main entrance of the 
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University schools and the Holy Trinity Church School are more than 
| 
400 feet from the street main entrance of the premises.! | 


(2) That, in any event, Regulation 2-103 did not Sonly to this 
application since the business for which the license was sought had been 
established in 1928, and pursuant to Section 25-107, D.C. Code, 1961, 
such Regulation could apply only to a business established subsequent to 
the date of the enactment of the Act, which was January 24, 1934. 


In holding that Regulation 2-103 did not apply, the ABC Board 
made the following Finding (Finding of Fact No. 3) (J.A. 9): 


"That the evidence fully established that this restau- 
rant business was established in 1928 and has | 
operated since that time as a restaurant; that a re- 
quest with plans submitted was received from the 
Applicant requesting permission to enlarge and re- 
model the premises in 1961, and said request was 
approved by the Board. This is not a business | 
established subsequent to January 24, 1934. The 
fact is that there is a bar imposed by both Section 
7 of the Act and Section 2-103 of the Regulations 
(with exceptions noted) as to licenses for businesses 
established subsequent to the enactment of this Act 
(January 24, 1934). The fact that there was f ormerly 
in Section 3 of the Regulations, approved January 24, 
1934, (since deleted) this provision: 'That this Sec- 
tion shall not apply to any business established on 
January 24, 1934, within such prohibited distance 

.' did not, nor in any way, alter the plain fais 
of the Statute..." 


There was ample evidence to support the above Finding. 

Mrs. Hedevig Almfeldt testified that she and her late husband 
opened a restaurant at 1226 - 36th Street, Northwest, in 1928, and oper- 
ated the business until 1935, when it was sold. She stated that on Janu- 
ary 24, 1934, she was, in fact, operating such restaurant. (Tr. 74-76). 


: Although extensive evidence on this matter was presented, dee the Board 
found that Regulation 2-103 was not applicable, it made no finding of fact on the 
question of whether the street main entrances of the University schools and the 
Holy Trinity Church School were more than 400 feet from the street main 
entrance of the restaurant. 


| 
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Such evidence was undisputed. Testimony was also undisputed that 
such restaurant business had been conducted continuously at these 
premises Since July, 1928. (RJM Exhibit 17; Tr. 208). 


This evidence establishes that the premises had been continuously 
occupied as a legally established restaurant during the period beginning 
July 27, 1928 (almost six years before the Act was enacted), and extend- 


ing to the present. The business obviously, therefore, is not one estab- 


lished subsequent to the effective date of the Act, and lies outside of the 


Board's regulatory powers with respect to nearness of churches and 


schools. 


The question of whether Regulation 2-103 is applicable in such an 
instance has been the subject of six previous opinions by the Corporation 
Counsel of the District of Columbia, each of which was approved by the 
Board of Commissioners (the authors of the Regulation). Each previous 
opinion concerned a case where that applicant's place of business was 
located within 400 feet of a church or school, and where the place of 
business had been established prior to the date of the enactment of the 
Act. In each case the Alcoholic Beverage Control Board requested an 
opinion of the Corporation Counsel as to the applicability of Regulation 
2-103. In each case, the Corporation Counsel decided that Regulation 
2-103 was not applicable and that such license might issue in the dis- 
cretion of the Board. Each of such opinions of the Corporation Counsel 


was approved by the Board of Commissioners. 


These rulings, which were introduced into evidence (RJM Exhibit 


14), were made by 'the following Corporation Counsel on the stated dates: 


(1) In re Gunther Brewery: 
Opinion of Hon. Vernon West, dated February 16, 1934. 
Approved by the Board of Commissioners February 20, 1934, 


(2) In re Lenox Social Club, 925 N Street, N.W.: 
Opinion of Hon. William W. Bride, dated February 28, 1934. 
Approved by the Board of Commissioners March 2, 1934. 
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In re David Kaplan, 1120 H Street, N.E.: | 
Opinion of Hon. E. Barrett Prettyman, dated October 2, 1934, 
Approved by Board of Commissioners October 9, 1934. (J.A. 31) 


In re John Joseph Creamer: 
Opinion of Hon. E. Barrett Prettyman, dated February 4, 1935. 


In re Edwin O. Cockey, 1564 Wisconsin Avenue: 
Opinion of Hon. E. Barrett Prettyman, dated February 11, 1935. 
Approved by Board of Commissioners February 25, 1935. (J.A. 34) 


In re James S. Thomas, trading as Ideal Sea Food Cafe: 
Opinion of Hon. Vernon West, dated March 23, 1948. 
Approved by the Board of Commissioners March 25; 1948. (J.A. 40) 


The 1948 case is typical of each of the cases. One James Ss. 
Thomas sought a class "'C" license for his restaurant even though it was 
situated within 400 feet of a school. The applicant, as here, produced 
evidence that his business had been established before the enactment of 


the Alcoholic Beverage Control Act. 


The Corporation Counsel, in an opinion dated March 23, 1948, 


stated: | 
"If the business for which the license is desired 
was in existence on January 24, 1934, the owner 
of such business is not precluded from obtaining 
a license merely because it is within a distance 
of 400 feet of a church or school. . . Section 7 | 
of the Alcoholic Beverage Control Act limits the 
powers of the Commissioners to restrict the | 
issuance of such licenses to businesses estab- | 
lished subsequent to the date of the enactment of 
the Act. Of course, the Board has authority to | 
deny a license even for an established business| 
if, in its judgment, the location is an inappropriate 
one considering the proximity toachurchor | 
school.” 


Such opinion was approved by the Board of Commissioners on 


March 25, 1948. | 
| 


Honorable E. Barrett Prettyman, then Corporation Counsel, ren- 
dered a Similar opinion in In re Edwin O. Cockey on February 11, 1935. 


In such case he also held that a successor in interest was entitled to the 
| 
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same rights and findings as was his predecessor. So, if a predecessor 
were eligible for the license, then a subsequent owner would also be 


eligible. 


Since this opinion and the previous ones referred to hereinabove 
were approved by the Board of Commissioners, they became the inter- 
pretations of this Regulation by the Commissioners. Not only is such 
interpretation reasonable and proper, but it is the drafters' interpreta- 
tion of their own Regulation. Since such interpretation is not clearly 


erroneous, it must be considered binding upon the Court. 


In Bailey v. Richardson, 86 U.S. App. D.C. 248, 254, 182 F.(2) 
46, Aff. 71 S. Ct. 669, 341 U.S. 918, 95 L. Ed. 1352, this Court said: 


"The procedure followed represented an adminis- 
trative interpretation of an administrative order, 
and the courts follow such interpretation unless 
the error is clear.” 


And in Stanley Company of America v. Tobriner, 111 U.S. App. D.C. 
404, 298 F.(2) 318, this Court said: 


"For thirty years there has thus remained a con- 
sistent administrative delineation of the area 
encompassed by the Act, made by the public 
officials specially entrusted by Congress with 
responsibility in the matter. This interpreta- 
tion . . . should not be disturbed by the courts 
unless the Act, reasonably construed, so requires. 
California Co. v. Udall, 111 U.S. App. D.C. 262, 
296 F.(2:) 384. And see Federal Trade Comm'n v. 
Mandel Bros., 359 U.S. 385, 391; Alan Wood Steel 
Co, v. Watson, 150 F. Supp. 861, 863 (D.D.C. 1957). 
We do not think it does so require." 


And see West Texas Utilities Company v. NLRB, 87 U.S. App. D.C. 179, 
184 F.(2) 233. 


The inapplicability of Regulation 2-103, as a matter of law, does 
not suggest that the Board cannot take into consideration the proximity 


of church and school institutions in determining the appropriateness of 
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a particular location. Same still remains within the judicial discretion 
of the Board. But the automatic exclusion is not present. ‘And the 
Board evidently took into present consideration the facts that (1) both 
institutions urged the approval of the application and were themselves 
the owners of much more than a majority of the real estate within 600 
feet of the premises for which the license was desired, and (2) no mem- 
ber of the church or parent or guardian of children or youths in the 


school opposed the grant of the license. 
| 


Plaintiffs point to that portion of the Statute which authorizes the 
Commissioners "to prescribe such rules and regulations hot inconsis- 
tent with the Act, as they may deem necessary to carry out the purposes 
thereof. . ." (Underlining supplied) and argue that the Commissioners 
might well have promulgated Regulation 2-103 under such general 
powers and not under the specific power referred to above. Thus, they 
say Regulation 2-103 need not be limited by the specific power (Plain- 
tiffs' Brief, 51, et seq.). 


But the best authorities, namely, the Commissioners who pro- 
mulgated the Regulation, have said that it was enacted pursuant to their 


specific power and not to their general power: 


The Board of Commissioners ratified and approved the six sepa- 
rate opinions of the Corporation Counsel for the District of Columbia, 
each holding that such Commissioner's Regulation 2-103 barred only a 
business established subsequent to the date of the enactment of the Act 
and did not bar an application for a business not established subsequent 
to the date of the enactment of the Act. (See above.) Thus, the Board of 
Commissioners decided that the Regulation had reference to the specific 
power. | 

In any event, the general clause which plaintiffs rely upon gives 
the Commissioners power to make rules and regulations "not incon- 


sistent with this Act.’ Any regulation which would be contrary to the 
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specific clause contained in Section 7 would obviously be "inconsistent" 


with the Act. 


Plaintiffs also attempt to distinguish five of the six opinions of 
the Corporation Counsel on the ground that the regulation in effect on 
such dates repeated the statutory language that it was not to apply toa 
business established subsequent to the date of the enactment of the Act. 


Plaintiffs admit that the sixth opinion, namely, In re James S. 


Thomas (opinion of Hon. Vernon West, dated March 23, 1948, approved 


by the Board of Commissioners March 25, 1948) concerned a Regulation 
identical for our purposes to the Regulation presently in effect. With 
respect to such opinion, plaintiffs attempt to explain it away by stating 
simply that they do not like it and do not agree with it. (Plaintiffs' 
Brief, 50). 


With respect to the above, defendants state as follows: 


(a) Plaintiffs have misread the five opinions referred to. While 
it is true that such five opinions concerned a previous Regulation which 
repeated the same limitations, as contained in the statute, it is also 
clear that the opinions do not rest on the limitation contained in the 
Regulation, but rest on the statutory limitation. In the case of In re 
David Kaplan (opinion dated October 2, 1934, approved by the Board of 
Commissioners October 9, 1934), then Corporation Counsel E. Barrett 
Prettyman stated specifically that his opinion was based upon the lan- 
guage of the statute. Then Corporation Counsel Prettyman held that the 
statute commanded the interpretation that the Regulation bars only a 
business established subsequent to January 24, 1934. 


"This regulation must be construed in the light of 
the provisions of Section 7 of the A.B.C. Act under 


which the Commissioners are authorized 'to forbid 
the issuance of any class or classes of licenses 

for businesses established subsequent to the date 

of the enactment of this Act near or around schools, 
colleges, universities, churches, or public institu- 
tions.''* (Underlining supplied) 
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(b) In any event, the opinion in In re Thomas (opinion dated 
March 23, 1948, approved by the Board of Commissioners March 25, 
1948) was rendered when the then Regulation was identical (for our 
purposes) to the present Regulation. The text of such opinion is set 
out at J.A. 40. The question, as posed by the Alcoholic Beverage Con- 
trol Board in such case to the Corporation Counsel, was "whether it 
may legally issue a retail Class C license to a restaurant situated 
within four hundred feet of a public school, if it can be shown that the 


said business was established before the promulgation of the Alcoholic 


Beverage Control Act." 


The opinion considers in detail the previous Regulation (which 
repeated the statutory limitation) and the present Regulation (which did 


not repeat such limitation). 


The Corporation Counsel said in his opinion: | 


"|. it is my opinion that Section 7 of the Alco- | 
holic Beverage Control Act, (supra), limits the | 
power of the Commissioners to restrict the issu- 
ance of such licenses to ‘businesses established 
subsequent to the date of enactment of this Act | 
(January 24, 1934) near or aroand schools, col-! 
leges, universities, churches or public institu- | 
tions, * * *.' (underscoring supplied), and in | 
view of the fact that the applicant has been in the 
restaurant business since 1933 continuously, he 
is eligible to receive the class of license he seeks." 


This does not mean that an applicant is entitled to a license auto- 
matically. The opinion concluded: | 
"Of course, the Board has authority to deny a ! 

license even for an established business, if, in its 
judgment, the location is an inappropriate one con- 


sidering its proximity to a church or school. 
Whether or not, therefore, the preceding five opinions are in point, 
| 
there is no possibility of plaintiffs escaping the weight of the sixth — and 
its ratification by the Commissioners as expressive of their intent with 


regard to their Regulation. 
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Plaintiffs argue further that 'RJM's planned business is wholly 
different in scope and size from that of the previous business of the 
Hilltop Cafe." (Plaintiffs’ Brief, 55). But the statute does not require 
an identity of scope and size. It merely requires that the buSiness be 
"established." It is undisputed that restaurant licenses were issued to 


these premises and that it was occupied as a bona fide restaurant, 


serving three full meals each day from 1928. The stipulated testimony 


of Julian P. Green, Chief of the Permit Branch of the Department of 
Licenses and Inspections of the District of Columbia, was as follows: 
"the files of the Permit Branch, Department 
of Licenses and Inspections, . . . disclose that 
premises 1226 Tairty-sixth Street, N.W., Wash- 
ington, D.C. has been continuously occupied as a 
legally established restaurant during the period 
beginning July 27, 1928 and extending until the 
present date.” (RJM Exhibit, 17; Tr. 208). 
In view of this evidence and the testimony of Mrs. Almfeldt (Tr. 
74-76) supra, the Board was justified in finding that a restaurant had 


been "established" prior to January 24, 1934. 


This finding is supported by substantial evidence, and is not so 


arbitrary or capricious as to be unwarranted as a matter of law. 


There is no question that RJM has expanded the restaurant by 
taking in a 20-foot storeroom which was previously a Chinese laundry. 
But the Alcoholic Beverage Control Board has previously recognized 
the expansion of premises and permitted such expansion under existing 
licenses. By Exhibit 16, RJM called to the attention of the Board some 
14 cases wherein the Board had permitted licensed premises to be ex- 
panded and had amended the license accordingly. In two of these cases, 
the premises were located within 400 feet of a church or school. 
Clearly, the Board's position has historically been that once granted a 
license, the "premises" remain the same, and may be altered and 


expanded without any new proceedings being required. 
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Plaintiffs’ point 'G" (Plaintiffs' Brief, 55) that Regulation 2-103 


"must be liberally construed in favor of the school children sought to 


be protected" must have been made by the plaintiffs with tongue in 
cheek. For each of the institutions charged with responsibility for the 
school children, whom plaintiffs would seek to "protect," has, by 
specific letter, written to the Board requesting that the application be 
granted; and not one parent of any child in either of the institutions has 


objected to the application. | 
| 


Finally, it should be noted that the matter of the proximity of 
these premises to the Holy Trinity School has been settled for over 18 
years. In 1945, the Board had before it an application by one Nitsakos 
for a Retailer's Class 'D" license at these premises. The Board re- 
quested the Commissioners for an opinion as to whether the nearest 
street main entrance of these premises was within 400 feet of the 
nearest street main entrance of the Holy Trinity Grammar School. On 
January 24, 1945, then Corporation Counsel Richmond B. Keech advised 
the Board as to the manner of measurement between the street main 
entrance of the school and the premises in question and advised the 
Board that same was a question of fact for it to determine, Such opinion 
was approved by the Commissioners of the District of Columbia on 
January 30, 1945. (J.A. 36). | 

Subsequent thereto, the Board determined the question of fact 
favorably to the applicant and issued the Class "D" licensé. Such Class 
"D" license has continued in effect at these premises continuously since 


1945. (RJM Exhibit 15), | 


| 
Since a Class "D" license is subject to the same requirements as 


the Class "C" license desired by RJM, it is obvious that Regulation 


2-103 has been consistently administratively interpreted So as not to 


bar RJM's application. 
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The Findings of the Board Were Supported 
by Substantial Evidence. 
This Court in Minkoff v. Payne, 93 U.S. App. D.C. 123, 125, 210 
F.2d 689, set forth the test by which Findings of the ABC Board are to 
be measured. In such case this Court said: 
"The use of summary judgment procedure was ap- 
propriate. In placing the issuance of licenses in 
the hands of the Board the statute, § 25-106, D.C. 
Code (1951), provides that its ‘action. . . on any 
question of fact shall be final and conclusive .. .' 
subject, in certain instances not here applicable, 
to review by the Commissioners of the District 


of Columbia. Accordingly, the question before 
the court was whether the findings of the Board 


were So/arbitrary or capricious, or So unsup- 


ported by evidence, as to be unwarranted as 
matter of law.” (Underlining supplied.) 

In determining whether the Findings of the Board are "'so arbi- 
trary or capricious, or so unsupported by evidence as to be unwarranted 
as matter of law," it is necessary to consider the evidence which was 
adduced before the Board. 


Evidence Before the Board 


Richard J. McCooey, the corporation's principal officer, and an 
alumnus of Georgetown University, testified that RJM planned to operate 
near the University a high-grade restaurant which would serve the 
students, faculty and guests of Georgetown University and capture some 
of the flavor and tradition of the institution (Tr. 15). 


Accordingly, RJM purchased a restaurant business located on real 
estate owned by the University and entered into a lease arrangement with 
the University providing for the payment of rent at a stated percentage of 


the gross receipts of the business, with a guaranteed minimum. 
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The restaurant was located on the west side of Thirty-Sixth 
Street between Prospect Street and N Street, Northwest, 4 block zoned 
for commercial use and occupied by numerous businesses, including 
another restaurant with a Class "D" license, a laundry, a delicatessen, 
and a men's clothing shop (Tr. 11-12). The restaurant purchased by 
RJM had been established in July, 1928, and had been in continuous 
operation thereafter. A Class "D" liquor license was first issued to 
this restaurant on March 24, 1934. Such license was continually in 
effect from March, 1934 to July, 1943, and from June, 1945 to January, 
1962. (RJM Exhibit 15). | 


| 

Realizing that under present conditions, it is not feasible to 
operate a restaurant of distinction without having the privilege of serving 
spirits, such as a cocktail before dinner, RJM applied to the Board to 
change the existing Class 'D"' license already issued to these premises, 
to a Class "C" license which would afford it the additional privilege of 
selling spirits. (Tr. 26). 


| 
RJM's plans to remodel the premises were approved by the Dis- 


trict of Columbia and by the Fine Arts Commission. They portrayed a 
distinctive restaurant in Georgetown's early American motif. The ulti- 
mate costs of improving and furnishing the project were estimated to be 
approximately $350,000 (Tr. 17, 22). | 


Various owners and residents in the neighborhood urged the Board 
to approve the application. Some testified that the proposed improve- 
ments would be of great benefit to the neighborhood (Tr. 89, 94, 96, 108). 
It was stated that the project's distinctiveness would enhance property 
values (Tr. 90, 94, 112, 176). A businessman in the block welcomed the 
remodelings which he described as the first improvement in the block 
for 30 some years." (Tr. 96). A nearby property owner stated that the 
new building "is a beautiful building in the Georgetown tradition and gets 


rid of an unattractive, slummy area." (Tr. 108). 
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The Police Department indicated that it knew of no reason why 


the application should not be granted. (Police Report on RJM, J.A. 44), 


The Captain of the Police Precinct in which the premises are located 
testified that the Police had never had any problem with the Class "D" 
license at the premises and that there had been no complaints and no 
objections to the operation of the restaurant so that such license had 
been renewed each year without complaint (Tr. 115-117). He stated 
that another restaurant two doors away had also held a Class 'D" 
license for many years and that there had been no complaints to the 


Precinct relative thereto since 1945. 


There were numerous letters of support from persons residing or 
cwning property in the neighborhood. Various individuals, among whom 
were persons owning the largest individually owned parcels in the area, 
urged the Board to grant the license. Letters of consent were received 
in evidence from the President of Georgetown University (J.A. 46) and 
from the Pastor of the nearby Holy Trinity Church (J.A. 48). Each 
urged the Board to approve the application on the ground that it would be 
beneficial to his institution, to the members thereof, and to the neighbor- 
hood (Tr. 116; RJM Exhibits 11, 18). An overwhelming proportion of the 
real estate within 600 feet was owned by persons who consented to the 
license being issued (RJM Exhibit 19). 


There were witnesses who testified in opposition to the applica- 
tion. But the objectors did not concern themselves directly with the 
Class "C" license, the only proper issue for the Board's consideration. 
Instead, the protesting witnesses contended mainly that a restaurant 
was inappropriate at the particular location, and also referred to alleged 
grievances against Georgetown University. The arguments of the pro- 


testants fall into three categories: 
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(1) Objections to the Premises Being Used as a Restaurant. | 


Because of the noises produced by such business, the objectors 
were voluble in their opposition to the use of the premises as a restau- 
rant. They depicted as undesirable the noises occasioned by the delivery 
of supplies, the removal of trash, and the operation of such business 
(Tr. 294, 299, 371, 459, 467, 497, 530). | 


But RJM's President had testified to the elaborate precautions 
which RJM had taken in order to eliminate noise emanating out of the 
restaurant. Thick concrete slab floors were put between the levels and 
all of the ceilings were acoustically treated. The downstairs area was 


purposely left without windows. Extra storage areas were installed in 
order to keep deliveries to a minimum (Tr. 20-21). 
| 
| 


(2) Objections to the Operation of a Restaurant at These 
Premises Because of the Alleged Aggravation of the 
Existing Parking Problem. 


Probably the greatest part of this record concerns the protestants’ 
complaints about their parking difficulties and their fears that the oper- 
ation of a restaurant would aggravate such difficulties. (Tr. 290, 365, 
462, 467). 


But RJM's President had testified that the restaurant was not 
designed to appeal to the general public but "primarily to serve the Uni- 
versity family," namely, the students, faculty and alumni who are already 
in the area, and who would thereby not affect substantially the parking 
problem. (Tr. 21). Moreover, the Captain of the Police Precinct in 
which the restaurant is located, testified that if the patrons of the rest- 
aurant were confined to people already in the area, the operation of the 


| 
restaurant would not add materially to the parking problem. (Tr. 120-121). 
| 
Since the statements of the protestants consisted only of an expres- 


sion of fears, and not any informed evaluation of the probabilities based 


upon the actual intended mode of operation of the restaurant, the Board 
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did not abuse its discretion in holding that ''no substantive proof was 


adduced" to show that the alleged adverse effects would in fact ensue. 


In any event it would seem that both of the above arguments were 
irrelevant to the merits of issuing a Class "C" license to the premises. 
The Alcoholic Beverage Control Board could not prevent a restaurant 
as such from being operated at these premises. A restaurant may 
operate in a block zoned C-1 as a matter of right. See Section 5101.32, 
Zoning Regulations, D.C. And the parking problem was directly con- 
cerned with the issuance of a building permit which has already been 
appealed by the same protestants to the Board of Zoning Adjustment 
(Tr. 337). The leader of the opposition expressed himself quite candidly 
by stating (Tr. 337): ". .. Idon't want the project built ...'' But the 


appropriateness of building this "project" is not for the ABC Board. 


(3) Objections to Georgetown University: 


It appears from the record that many of the protestants were 
prompted to object to this application because of their alleged grievances 
against Georgetown University and its students. One witness referred to 
a "trick or treat’ visit one Halloween a year ago (Tr. 484), Another 
objected to alleged "kiddie cut-up doings" of a couple years ago (Tr. 
392), although he later admitted that he only "assumed" that the Univer- 
sity students had been responsible and that Junior High School children 
might have been responsible. 


Other protestants were more direct in displaying their antagonisms 
toward the University. At Tr. 504-505, one witness made the following 


state ment: 


"And I think that people who come to Georgetown, 
they come there for a reason; and one of the reasons 
is that it is a lovely, historic place. It was built in 
the beginning as a residential place and not as a place 
like the Vatican, we will say. And I think that every- 
body who buys a house there would like to keep it or 
have it for their children, and they don't want to be 
forced out. 
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"THE CHAIRMAN: Pardon me, what was the word 
you used -- Vatican? | 


"THE WITNESS: Well, I mean like Vatican City, 
I don't think that Georgetown should become like 
Vatican City. I don't think that the aia 
should buy all the houses. 


"THE CHAIRMAN: Well, that is a matter ofa | 
different purpose here." | 
The protestants also introduced petitions bearing signatures of 
citizens allegedly opposed to the application. But testimony was ad- 
duced that the petitions were obtained following a letter to the neighbor- 
hood by one of the protestants who grossly misrepresented the nature 
of the restaurant (RJM Exhibit 20). And other solicitors admitted that 
they had withheld full information concerning the project from persons 
whose signatures they had solicited. (Tr. 430, 431). 


It is important to consider that the protestants urged the Board to 
deny the application because of the proximity of the restaurant to 
Georgetown University and to the Holy Trinity Church and School. In 
this they ignored the fact that these institutions urged the approval of 
the project as beneficial to them and to their members (RIM Exhibit 18). 


No protest was received from any parent or guardian of a student 
attending Georgetown University, or from any parent or guardian ofa 
child attending Holy Trinity School. Nor was any protest received from 


any parishioner of Holy Trinity Church. 


Plaintiffs have made the contention that the neighbor hood opposed 
| 
RJM's application by some ten to one (Plaintiffs' Brief, 19). Plaintiffs 
argue therefrom that the Board was compelled to deny the application. 


Plaintiffs’ premise and plaintiffs’ conclusion are manifestly wrong. 


1. The sole basis for plaintiffs' erroneous conclusion is their 
claim that at the hearing they produced some 190 names signed on pro- 
test petitions, while they claim that RJM produced only 19 letters urging 
acceptance of the application. Actually, this mathematical computation 
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is incorrect. The record shows that plaintiffs submitted 174 names on 


protest petitions, many of which on their face appeared invalid. RJM 


did not solicit the neighborhood for consent petitions, but 24 persons 


wrote letters to the Board urging approval of the application. In this 
regard, it is interesting to note that although the plaintiffs claim that it 
is only Georgetown University which wants this restaurant, the letters 
of support included communications from the Honorable J ohn C. Wiley, 
a retired Ambassador of the United States, and from United States 
Senator Claiborne Pell. Each of these persons own large parcels in 
the area very near to the premises, with Senator Pell owning the 
second largest individually owned parcel of residential property in the 
area. In addition, the owner of the largest residential property, Mrs. 
Patricia Firestone Chatham, testified in support of the license (Tr. 87). 


2. The numerical count of protests is relatively unimportant. 
What is important is the weight to which these protest petitions were 
entitled. There is nothing in the Act to suggest that a protest to an 
application is to be decided as if it were a contest of the opposing 
parties in securing signatures. There is no obligation on an applicant 
to engage in such a race. His reliance on the expertise of the Board 
exercised on a record made in open hearing should not become a 


penalty. 


The protest petitions in this case were obtained after an inflam- 
matory letter containing misrepresentations and misinformation about 
the project was circulated to the neighborhood on behalf of the protes- 
tants (RJM Exhibit 20). The letter referred to the restaurant as a 
"night-club type operation,” insinuated it did not have the support of 
Georgetown University and Holy Trinity Church, and otherwise sought 
to incite and prejudice the neighborhood. 


It is clear that misrepresentation and misinformation permeated 
the protest petitions. Thus, the weight to which these protest petitions 


were entitled would seem to be minimal. 
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3. But assuming, arguendo, that the protest petitions were en- 
titled to some weight, there is still no basis for plaintiffs’ statement 
that the neighborhood opposed the application by "some ten to one." 
The undisputed evidence was that the adult population in the area was 
approximately 1202 adults (RJM Exhibit 9). Since plaintiffs produced 
less than 174 signatures, it is apparent that at best, such signatures 
represented less than 15 per cent of the neighborhood. This small show 
of interest becomes even more significant when it is remembered that 
plaintiffs had made a concerted effort to obtain signatures not only by 
disseminating a letter to each member of the neighborhood but by 
having various solicitors solicit their neighbors to sign the protest 
petitions. On the other hand, RJM made no effort to obtain signatures 
consenting to the application, but contented itself with producing at the 
hearing what it felt were representative expressions of the neighbor- 


hood's sentiments. 


4. Again, assuming weight to the protest petitions, plaintiffs 


misread the statute when they argue that the fact that they produced a 
certain number of protesting signatures is dispositive of the application. 


Numbers alone are meaningless. In Clauser v. David, __US. 
App. D.C. --- (No. 16,804, dec. October 4, 1962),an application for a 
zoning variance was denied by the Board of Zoning Adjustment. The 
District Court reversed, pointing out that "many neighbors favored the 
plaintiff's application and no one opposed it." This Court|reversed the 
District Court and reinstated the action of the Board of Zoning Adjust- 
ment on the ground that the action of the Board of Zoning Adjustment 
had been reasonable and that the District Court had erred in substituting 


| 
its opinion for the opinion of the Board. 


Congress clearly indicated its intention that the Board have full 
discretion under such circumstances by enacting Section 14(c) of the 
Act [Sec. 25-115(c), Code, 1961] as well as Section 14(a)5 [Sec. 25- 
115(a)5, Code, 1961]. A comparison thereof is important. 
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It will be undisputed that the Board ordinarily has a judicial dis- 


cretion with respect to the issuance of licenses. Indeed, Section 6 
[Sec. 25-106, Code, 1961] states: ''The right, power, and jurisdiction 


to issue, transfer, revoke, and suspend all licenses under this Act shall 
be vested solely in the Board..." Pursuant to such judicial discretion, 
Section 14(a)5 of the Act [Sec. 25-115(a)5, Code, 1961] provides: 
"Before a license is issued the Board shall 
satisfy itself- 


*x* * KK 
5. That the place for which the license is to be 

issued is an appropriate one considering the 

character of the premises, its surroundings, and 

the wishes of the persons residing or owning prop- 

erty in the neighborhood of the premises for which 

the license is desired." 

Under this section the Board must consider many things, including 

"the wishes of the persons residing or owning property in the neighbor- 
hood...’ The Board is possessed of administrative expertise in the 
consideration of such factors, and in determining the weight which each 
is to be given in a particular case. It suffices to say that the Congress 


gave none of these factors preclusive weight. Nor need the Board. 


In one area Congress did direct that preclusive effect be given. 
In Section 14(c) of the Act [Sec, 25-115(c), Code, 1961], it is provided 
that no place shall be deemed appropriate for a license if the owners of 
a majority of the real property within 600 feet of the premises object 


to the granting of such license. 


Congress made its intention clear. If the owners of a majority of 
the real estate within 600 feet oppose, then the Board has no discretion 
under Section 14(c). But, if the owners of such majority of real estate 
do not protest, then the Board retains its full discretion under Section 
14(a)5. 


The owners of a majority of the real property within 600 feet of 
the premises did not oppose the application. In fact, they supported the 
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application. Section 14(c) of the Act was, therefore, not applicable and 
the Board made a finding, fully supported by the evidence, to this effect 
(Finding No. 4). RJM introduced evidence showing that in squares 
immediately adjoining the square wherein the premises are located, 
the owners of approximately 90 per cent of the property supported the 
application (RJM Exhibit 13). | 


| 
With the preclusive rule of Section 14(c) inapplicable, the Board 


then turned to Section 14(a)5 which charts the scope of its discretion in 
acting on an application. | 
| 


The Board is not required by Section 14(a)5 to make a ruling either 
way. Under such Section, the Board was not limited toa consideration 
of petitions, but it was required to consider all of the evidence including 
that pertaining to the character of the premises and its surroundings, 
and to give the evidence on each factor such weight as in its expertise it 


deemed appropriate. This it did. The opinion of the Board contains the 
following statements: ! 


"While certain of the protest petitions did not comply 
with the Board's Rules of Procedure, all were re- 
ceived and accepted in evidence. A number of letters 
favoring and objecting to the application were re- 
ceived from various persons and organizations. (J.A. 8) 
*x* e eK OK ' 
| 
"All testimony, evidence, exhibits, and pertinent, 
material received at said hearing were given such 
weight as the Board deemed appropriate. After due 
consideration of the above, a study of the number of 
alcoholic beverage licenses in the neighborhood, and 
a survey of the neighborhood by the Board members, 
the Board Finds:" (J.A. 8) 
Exercising its judicial administrative discretion a hore stated, 
| 
| 
5. Moreover, the Board had the benefit of substantial oral testi- 


mony. The Board heard every witness whom the protestants chose to 


the Board then made its findings and its ruling. 


produce and gave great latitude to each witness. The Board had the 
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benefit of seeing the protesting witnesses, and their demeanor, and in 
accordance with their judicial prerogative, could judge for itself the 


weight to which such evidence was entitled. 


The best that can be said for the plaintiffs was that there was a 
conflict of testimony between various persons living or owning property 
in the neighborhood. Some of such persons endorsed the application; 
others were opposed to the application. The Board was duty bound to 
resolve this conflict. This the Board did. 


The findings which the Board made overwhelmingly meets the 


test laid down in Minkoff v. Payne, supra. This becomes clearly 


apparent when we consider that competent evidence established: 


(a) A restaurant has been conducted from the premises in ques- 


tion continuously since 1928. 


(bo) This restaurant and a second restaurant on the same block 
have held a Class "D" license for many years without objection or 


complaint. 


(c) The existence of Class 'D" licenses at these premises and 
at the nearby restaurant had not created any police problem nor objec- 


tion from the Police Department. 


(d) The Captain of the Police Precinct in which the restaurant is 
located expressed no objection to the issuance of a Class "C" license to 


RJM for its restaurant. 


{e) The owners of an overwhelming majority of the real estate 


within 600 feet of the restaurant indicated their approval of the license. 


(f) The church (Holy Trinity Catholic Church), located within the 
immediate area of the restaurant, indicated its approval and urged the 
Board to approve the license. No parishioner objected to the granting 


of the license. 
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(g) The governing authorities of the two educational! institutions 
located within the immediate area (Georgetown University|and Holy 


Trinity School) indicated their approval of the license and leach urged 


the Alcoholic Beverage Control Board to issue the license, stating it 
to be in the best interest of their respective members. No parent or 
guardian of any student in either of these educational institutions pro- 
tested the issuance of the license. ! 

(h) Owners of both business and residential phoperty in the im- 
mediate area testified that in their opinion the license should be ap- 


proved, and that the restaurant so licensed would enhance! real estate 


values in the area. 
| 


(i) The number of persons protesting the application represented 
a small minority of persons owning property or residing in the neighbor- 
hood defined by the Board. Signatures to protest petitions were secured 
after various misrepresentations were made to all of the persons in the 


neighborhood. 


In view of the above, the findings of the Board cannot be said to be 
"so arbitrary or capricious, or So unsupported by evidence as to be 
unwarranted as matter of law," and must, therefore, be affirmed. 
Minkoff v. Payne, Supra; Eastland Co. v. Federal Communications 
Commission, 67 App. D.C. 316, 92 F.2d 467, cert. den. 58S. Ct. 120, 
302 U.S. 735, 82 L. Ed, 568; Riggs Development Co. v. D..C., 87 U.S. 
App. D.C. 305, 184 F.2d 698, cert. den. 71S. Ct. 351, 340 U.S. 918, 
95 L. Ed. 663. : 


Even if the evidence might be susceptible of other conclusions, 
the Findings should not be disturbed. Yankee Network v. Federal Com- 
munications Commission, 71 App. D.C. 11, 107 F.2d 212.; Nor would 
the fact that the Court might not have made the same determination as 


the Board justify the Court in substituting its discretion for the adminis- 


trative discretion of the Board. Federal Communications Commission 


v. WOKO, Inc., 67S. Ct. 213, 329 U.S. 223, 91 L. Ed. 204. If the ques- 
tion is fairly debatable, the decision of the Board must stand. Lewis 
v. District of Columbia, 89 U.S. App. D.C. 72, 190 F.2d 25. As this 
Court said in Clauser v. David, Supra: 

"It appears to us that this opinion of the Board 


was reasonable and that the Court erred in sub- 
stituting its own opinion.” 


Ol 


The Board Was Not Barred by Regulation 2-127(a) 
From Entertaining RJM's Second Application 


Regulation 2-127(a) provides in pertinent part that: 


"Where an application for the issuance. . . of 
an alcoholic beverage license . . . has been denied 
by the . . . Board, a second application for the 
same class Shall not be considered within the 
period of one year from the date of denial of the 
first." 


In December, 1961, the Board approved RJM'‘s first application 


for a Class "C" license and ordered that". . . the same may issue if 
and when the applicant meets all of the requirements of this and other 
Municipal agencies." RJM, however, was unable to complete the planned 
renovation of the premises and to obtain a Certificate of Occupancy 
therefor before the end of the license year, January 31, 1962, and, 
accordingly, no license actually issued to RJM upon this application. 
Since RJM’s first application expired by operation of law on January 31, 
1962, it filed, on February 2, 1962, a second application for a Class "C" 
license for the license year beginning February 1, 1962, and ending 
January 31, 1963. 


Plaintiffs contend that the approval of RJM's first application in 
December, 1961, and the expiration of the application on January 31, 


1962, without the license having issued in some way adds up toa "denial" 


: 
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of the application and that, accordingly, the Board was barred for one 
year from entertaining a second application by RJM. | 
In so contending, plaintiffs have ignored the plain language of the 
Findings of December, 1961, and of Regulation 2-127. The application 
was not denied. It was approved, subject to RJM's obtaining a Certifi- 
cate of Occupancy for the premises evidencing its compliance with all 
applicable municipal regulations. And RJM's inability to ¢omplete the 
renovations and to obtain such certificate before the end of the license 
year and the concomitant expiration of the application, did not convert 


such approval into a denial of the first application. 
| 
| 


IV 


The Board Gave Legal Notice of the proceedings 
in Accordance With Section 25-115 (b), 
D. C. Code, 1961. 


Plaintiffs also contend (brief, p. 45) that the Board failed to follow 
the statutory requirements set out in Section 25-115(b), D. C. Code, 
1961, that: | 

"There shall also be posted by the Board a 
notice in a conspicuous place, on the outside of 
the premises. This notice shall state that remon- 
strants are entitled to be heard before the granting 
of such license and shall name the same time and 
place for such hearing as set out in the public 
advertisement..." 

Plaintiffs do not contend that the notice originally posted was im- 
proper, or that it did not comply with the statute. Rather, they complain 
that, upon the continuance of the hearing at their specific request, the 
Board did not post a new notice naming the date to which the hearing 

| 


had been continued (brief, p. 45). | 


| 
The opinion of Judge Walsh (J.A. 13) refers to the fact that, after 
the hearing date had been set for March 14, 1962, and the ‘promises 
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posted accordingly, information came to the Board's attention that a 


hearing on the plaintiffs’ motion to enjoin the Board from proceeding 


with the hearing was to be held in this Court on March 15, 1962 


(No. 16,902). In view of such information the Board convened on 
March 7th for the purpose of hearing from the persons concerned 
respecting a continuance of the hearing. Judge Walsh's opinion con- 
tains the following excerpt from the record of the proceedings of 
March 7th (J.A. 16-17): 


"Mr. vom Baur: I should like to move that 
the hearing now scheduled for the 14th of March, 
1962, be continued until ten days after the Court 
of Appeals has decided the appeal there pending 
on the merits... 

(Tr. 2) 


"Mr. vom Baur: I would prefer, since the 
Motion is scheduled, if the Board is going to grant 
the Motion, for a continuance from the 15th, that 
I would say the latter part of the week, or the suc- 
ceeding Monday, the 26th, would be entirely 
Suitable to me. 

(Tr. 18) 


x ok OK OK OK 


"The Chairman: What date did you suggest, 
Mr. Vom Baur? 


"Mr. vom Baur: I suggested the 26th, Sir, if 
you were going to consider the alternative prong 
of my Motion. 


"The Chairman: The Board has conferred and 
denies the motion for an indefinite date, but will 
grant the Motion for continuance to a fixed date... 
(Tr. 24) 


x KX OK K OK 


"The Chairman: The Board has conferred, 
and as there is a little conflict here, we will 
cancel the conflict and set the hearing for 
March 26th at 10:00 o'clock. 

(Tr. 27) 
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"The Chairman: Mr. vom Baur, I want it | 
understood, however, that this is a continuation! 
of the hearing formerly scheduled for March the 
14th, which has already been advertised and duly 
placarded in accordance with Section 14 of the | 
Act itself. | 


| 
"Mr. Tyson: And the petition to be filed | 
should be filed by the 9th. 


"Mr, von Baur: They still have to be filed 
by the 9th. 


"Mr. Tyson: Oh, yes. 


| 

| 
"Mr. vom Baur: Couldn't we have an exte cn 
sion of two weeks? 


"Mr. Tyson: No; no. (Tr. 28) 
xe KK OK | 
"Mr. Tyson: ‘Five days prior to the date | 
set for hearing in said Notice; in said notice.' 


"The Chairman: Yes, ‘in said Notice.' 


"Mr. vom Baur: That is the hearing date gon- 
tinued to the 26th. 


"Mr. Tyson: No; it says, 'Notice.' That was 
just to accommodate you.... | 


"The Chairman: Anything further? All right. 
Thank you very much. (Tr. 29)" | 


After quoting the above transcript, Judge Walsh inakes the 
following statement: | 
"A reading of the record of the above proceed- 
ings demonstrates that it was protestants’ (plaintiffs' ) 

wish for a continuance from March 14th to the 26th, 
and that it was made clear that no readvertisement 
and re-placarding would be had, and there was no 
question as to notice raised at the hearing on March 7, 
1962. Counsel for protestants noted no objection at 
that time." (J.A. 17) 
It would seem that plaintiffs are in somewhat an anomalous posi- 
tion, in that they complain of a continuance sought by therhselves. In 


any event, the statute has been satisfied. The requirement of the statute 
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is met if notice of a hearing date is given by newSpaper and by placard, 
and if the protestants, if any, are, in fact, given an opportunity to be 
heard. All of these requirements took place. The record also dis- 
closes that each person who had notified the Board of his desire to 
protest was given individual notice by letter from the Board of the ad- 
journed hearing date. Counsel for the plaintiffs stated that they repre- 
sented all of the protestants. No other attorney entered his appearance, 
and the record is barren of any indication by any person that he did not 


have notice. 


One who has had ample opportunity to be heard cannot justly com- 


plain that notice of the hearing was inadequate or did not strictly comply 


with the statute. State Railroad Commissioner v. Florida East Coast 


R.R. Co., 69 Fla. 480, 628 So. 729; Federal Security Administrator v. 
Quaker Oats Co., 318 U.S. 218. 


The trial court devoted three pages of its memorandum opinion to 
this contention of the plaintiffs, detailing the evidence as stated above, 
and concluding that such contention had no merit. In view of this, it is 
difficult to understand plaintiffs’ categorical statement that "Judge 
Walsh paid no attention to this point, although it was argued before him" 
(Appellants’ Brief, p. 44). 


Vv 


The Findings of the Board Are Sufficient. 

Plaintiffs contend that the order of the Board is invalid because of 
the insufficiency of its findings. To buttress this argument, plaintiffs 
cite many authorities which are irrelevant to the present controversy. 
Their reliance upon these authorities indicates that they have an 
erroneous concept of what is here involved. The courts have made it 
plain that the sole purpose of requiring administrative agencies to make 
findings is a very practical one, namely, to enable reviewing courts to 


understand the basis of the agency's action. 
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It is important to note too that the courts have made it perfectly 
clear that, "the findings need not take any particular form so long as 
they fairly disclose . . . the basic facts upon which the Board relies 
and its ultimate conclusions therefrom within the limits of the control- 
ling statutory provisions and standards." Pennsylvania R. Co. v. 
Department of Public Utilities, 14 N.J. 411, 436, 102 A. 2d 618, 631. 

If a report or order of an administrative agency contains all of the 
essential findings required -- as is true in the present case — the 
agency is not compelled to annotate to each finding the evidence sup- 
porting it. United States v. Pierce Auto Lines, 327 U.S. 915, 529. 
Clearly, the authorities show that where adequate findings are set forth, 
as in the present case, the courts do not require the agencies to specify 
the subjective mental processes by which their decisions are reached. 
King v. United States, 344 U.S. 254 (ICC findings held adequate); Public. 
Utilities Commission v. FPC, 205 F.2d 116 (findings and reasons for 


revoking certificate upheld). 


In Watson Bros. Transportation Company v. United States, 59 
F. Supp. 762, 777, the court said: 


|, The Commission is not obliged to include 
in its report precise and detailed findings of fact 


and conclusions of law comparable to those required 
under Rule 52(a) of the Federal Rules of Civil | 
Procedure..." | 
Moreover, where factual findings are required, only the ultimate, 
as distinguished from the evidentiary and primary facts, need be found, 
and even these may be found without separately identifying and number- 


ing them. Meeker v. Lehigh Railroad Company, 236 U.S. 412; Mills v. 
| 


Lehigh Valley Railroad Co., 238 U.S. 743. 

Furthermore, courts have indicated that they do not need to be 

told that which is obvious. Thus, a state court has said, it would be 
| 

little more than a gesture to reverse the judgment and direct that the 


administrator be required to specify what so obviously was the reason 
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v. WOKO, Inc., 67S. Ct. 213, 329 U.S. 223, 91 L. Ed. 204. If the ques- 


tion is fairly debatable, the decision of the Board must stand. Lewis 
v. District of Columbia, 89 U.S. App. D.C. 72, 190 F.2d 25. As this 


Court said in Clauser v. David, supra: 


"It appears to us that this opinion of the Board 
was reasonable and that the Court erred in sub- 
stituting its own opinion.” 


il 


The Board Was Not Barred by Regulation 2-127(a) 
From Entertaining RJM's Second Application 


Regulation 2-127(a) provides in pertinent part that: 


"Where an application for the issuance... of 
an alcoholic beverage license . . . has been denied 
by the ... Board, a second application for the 
same class shall not be considered within the 
period of one year from the date of denial of the 
first." 

In December, 1961, the Board approved RJM's first application 
for a Class "C" license and ordered that". . . the same may issue if 
and when the applicant meets all of the requirements of this and other 
Municipal agencies.” RJM, however, was unable to complete the planned 
renovation of the premises and to obtain a Certificate of Occupancy 
therefor before the end of the license year, January 31, 1962, and, 
accordingly, no license actually issued to RJM upon this application. 
Since RJM‘s first application expired by operation of law on January 31, 
1962, it filed, on February 2, 1962, a second application for a Class "C" 
license for the license year beginning February 1, 1962, and ending 
January 31, 1963. 


Plaintiffs contend that the approval of RJM's first application in 
December, 1961, and the expiration of the application on January 31, 


1962, without the license having issued in some way adds up toa "denial" 
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of the application and that, accordingly, the Board was barred for one 
year from entertaining a second application by RJM. : 
In so contending, plaintiffs have ignored the plain language of the 


Findings of December, 1961, and of Regulation 2-127. The application 
was not denied. It was approved, subject to RJM's obtaining a Certifi- 


cate of Occupancy for the premises evidencing its compliance with all 
applicable municipal regulations. And RJM's inability to complete the 
renovations and to obtain such certificate before the end of the license 
year and the concomitant expiration of the application, did not convert 


such approval into a denial of the first application. 


v 


The Board Gave Legal Notice of the Proceedings 
in Accordance With Section 25-115 (b), 


D. C. Code, 1961. 
Plaintiffs also contend (brief, p. 45) that the Board failed to follow 
the statutory requirements set out in Section 25-115(b), D. C. Code, 
1961, that: 


| 
"There shall also be posted by the Board a 
notice in a conspicuous place, on the outside of 
the premises. This notice shall state that remon- 
strants are entitled to be heard before the granting 
of such license and shall name the same time and 
place for such hearing as set out in the public | 


advertisement..." 
Plaintiffs do not contend that the notice originally posted was im- 
proper, or that it did not comply with the statute. Rather, they complain 
that, upon the continuance of the hearing at their specific| request, the 


Board did not post a new notice naming the date to which 'the hearing 


had been continued (brief, p. 45). 


The opinion of Judge Walsh (J.A. 13) refers to the fact that, after 
the hearing date had been set for March 14, 1962, and the premises 
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posted accordingly, information came to the Board's attention that a 


hearing on the plaintiffs’ motion to enjoin the Board from proceeding 


with the hearing was to be held in this Court on March 15, 1962 


(No. 16,902). In view of such information the Board convened on 
March 7th for the purpose of hearing from the persons concerned 
respecting a continuance of the hearing. Judge Walsh's opinion con- 
tains the following excerpt from the record of the proceedings of 
March 7th (J.A. 16-17): 


"Mr. vom Baur: I should like to move that 
the hearing now scheduled for the 14th of March, 
1962, be continued until ten days after the Court 
of Appeals has decided the appeal there pending 
on the merits... 

(Tr. 2) 


"Mr. vom Baur: I would prefer, since the 
Motion is scheduled, if the Board is going to grant 
the Motion, for a continuance from the 15th, that 
I would say the latter part of the week, or the suc- 
ceeding Monday, the 26th, would be entirely 
Suitable to me. 

(Tr. 18) 


x * eK OK 


"The Chairman: What date did you suggest, 
Mr. Vom Baur? 


"Mr. vom Baur: I suggested the 26th, Sir, if 
you were going to consider the alternative prong 
of my Motion. 


"The Chairman: The Board has conferred and 
denies the motion for an indefinite date, but will 
grant the Motion for continuance to a fixed date... 
(Tr. 24) 


x * KK OK 


"The Chairman: The Board has conferred, 
and as there is a little conflict here, we will 
cancel the conflict and set the hearing for 
March 26th at 10:00 o'clock. 

(Tr. 27) 
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"The Chairman: Mr. vom Baur, I want it | 
understood, however, that this is a continuation, 
of the hearing formerly scheduled for March the 
14th, which has already been advertised and duly 
placarded in accordance with Section 14 of the 
Act itself. | 


"Mr. Tyson: And the petition to be filed 
should be filed by the 9th. 


"Mr. von Baur: They still have to be filed 
by the 9th, | 


"Mr. Tyson: Oh, yes. 


| 
"Mr. vom Baur: Couldn't we have an exten- 
sion of two weeks? | 


"Mr. Tyson: No; no. (Tr. 28) | 
x ee ke | 


"Mr. Tyson: ‘Five days prior to the date | 


set for hearing in said Notice; in said notice." | 
"The Chairman: Yes, 'in said Notice.' | 
"Mr. vom Baur: That is the hearing date con- 

tinued to the 26th. 


"Mr. Tyson: No; it says, 'Notice.' That si 
just to accommodate you . 


"The Chairman: Anything further? All right 
Thank you very much. (Tr. 29)" 


After quoting the above transcript, Judge Walsh makes the 


following statement: | 

"A reading of the record of the above orocsede 
ings demonstrates that it was protestants’ (plaintiffs') 
wish for a continuance from March 14th to the 26th, 
and that it was made clear that no readvertisement 
and re-placarding would be had, and there was no 
question as to notice raised at the hearing on March 7, 
1962. Counsel for protestants noted no objection at 
that time."’ (J.A. 17) 


It would seem that plaintiffs are in somewhat an anomalous posi- 


tion, in that they complain of a continuance sought by themselves. In 


any event, the statute has been satisfied. The requirement of the statute 
| 
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is met if notice of a hearing date is given by newspaper and by placard, 
and if the protestants, if any, are, in fact, given an opportunity to be 
heard. All of these requirements took place. The record also dis- 
closes that each person who had notified the Board of his desire to 
protest was given individual notice by letter from the Board of the ad- 
journed hearing date. Counsel for the plaintiffs stated that they repre- 
sented all of the protestants. No other attorney entered his appearance, 
and the record is barren of any indication by any person that he did not 


have notice. 


One who has had ample opportunity to be heard cannot justly com- 


plain that notice of the hearing was inadequate or did not strictly comply 


with the statute. State Railroad Commissioner v. Florida East Coast 


R.R. Co., 69 Fla. 480, 628 So. 729; Federal Security Administrator v. 
Quaker Oats Co., 318 U.S. 218. 


The trial court devoted three pages of its memorandum opinion to 
this contention of the plaintiffs, detailing the evidence as stated above, 
and concluding that such contention had no merit. In view of this, it is 
difficult to understand plaintiffs’ categorical statement that "Judge 
Walsh paid no attention to this point, although it was argued before him" 
(Appellants’ Brief, p. 44). 


a 


The Findings of the Board Are Sufficient. 

Plaintiffs contend that the order of the Board is invalid because of 
the insufficiency of its findings. To buttress this argument, plaintiffs 
cite many authorities which are irrelevant to the present controversy. 
Their reliance upon these authorities indicates that they have an 
erroneous concept of what is here involved. The courts have made it 
plain that the sole purpose of requiring administrative agencies to make 
findings is a very practical one, namely, to enable reviewing courts to 


understand the basis of the agency's action. 
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It is important to note too that the courts have made it perfectly 


clear that, ''the findings need not take any particular form so long as 
they fairly disclose . . . the basic facts upon which the Board relies 

and its ultimate conclusions therefrom within the limits of the control- 
ling statutory provisions and standards." Pennsylvania R. Co. v. 
Department of Public Utilities, 14 N.J. 411, 436, 102 A. 2d 618, 631. 

If a report or order of an administrative agency contains all of the 
essential findings required -- as is true in the present case — the 
agency is not compelled to annotate to each finding the evidence sup- 
porting it, United States v. Pierce Auto Lines, 327 U.S. 515, 529. 
Clearly, the authorities show that where adequate findings are set forth, 
as in the present case, the courts do not require the agenties to specify 
the subjective mental processes by which their decisions are reached. 
King v. United States, 344 U.S. 254 (ICC findings held adequate); Public 
Utilities Commission v. FPC, 205 F.2d 116 (findings and reasons for 


revoking certificate upheld). | 


In Watson Bros. Transportation Company v. United 'States, 59 
F. Supp. 762, 777, the court said: | 
"|. The Commission is not obliged to include 
in its ‘report precise and detailed findings of fact 
and conclusions of law comparable to those required 
under Rule 52(a) of the Federal Rules of Civil | 
Procedure..." | 
Moreover, where factual findings are required, only the ultimate, 
as distinguished from the evidentiary and primary facts, need be found, 
and even these may be found without separately identifying and number- 
ing them. Meeker v. Lehigh Railroad Company, 236 U.S. 412; Mills v. 
Lehigh Valley Railroad Co., 238 U.S. 743. | 
Furthermore, courts have indicated that they do not need to be 
told that which is obvious. Thus, a state court has said, |"it would be 
little more than a gesture to reverse the judgment and direct that the 


administrator be required to specify what so obviously was the reason 
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for his action," where the record was brief and clearly supported the 
revocation of a license. Little Man's Club v. Schott, 60 So. 2d 624. 


To require an agency to make explicit that which is clear is, to 
use the words of Mr. Justice Frankfurter, like "marching the king's 


men up the hill and then marching them down again..." City of 


Yonkers v. United States, 320 U.S. 685 (dissenting opinion). 


Viewed in thé foregoing respects, there can be absolutely no doubt 
as to the reasoning behind the Board's action. Its findings clearly and 
adequately informed the court below of the basis of the Board's decision 
and these findings were not required to be reviewed from the standpoint 
of a hypocritical mind. At the very least, the findings which were before 
the trial court were such that the path followed by the Board could be 
discerned, and are’ not so vague and obscure as to render judicial review 
a perfunctory process. Colorado Interstate Gas Co. v. F.P.C., 324 
U.S. 581, 595. 


The chief case cited by the plaintiffs, Panama Refining Co. v. 
Ryan, 293 U.S. 398, is irrelevant since that case involves the delegation 
of legislative rather than judicial power — such as that involved in the 


present case. 


Plaintiffs also cite Wichita Railroad & Light Co. v. Public Utilities 
Commission of Kansas, 260 U.S. 48; and Mahler v. Eby, 264 U.S. 32, 44, 
in support of their assertion that, for some reason, not defined, the very 
complete findings in the present case are inadequate. In each case, it 
is sufficient to note it was a specific requirement of the statute that the 
basic facts conditioning action by the administrative agency be stated in 
a finding and there stated expressly. Here, the requirement is merely 
that the Board "shall satisfy itself" and, it is clear, that in its findings 
and order, it has clearly disclosed the basis upon which it "satisfied 


itself" of the statutory requirements involved. 


In summary, the findings of fact of the Board in the present case 
are clearly adequate for the purpose for which they were intended. 
They fully enable the District Court — as a reviewing court — to under- 
stand the basis upon which the Board acted. This is the main point of 
concern, | 
| 


CONCLUSION 


Upon the foregoing, it is respectfully submitted that the judgment 
of the District Court is in all respects correct and in accordance with 
| 


law and should, accordingly, be affirmed. 
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APPENDIX 


The text of the following statutes and regulations have been set 


out in Appellant's Brief and are not repeated herein: 


Statutes 


Section 25-115(a), D. C. Code, 1961 
[Section 14(a), Alcoholic Beverage 
Control Act] 


Section 25-115(b), D. C. Code, 1961 


[Section 14(b), Alcoholic Beverage 
Control Act] 


Regulations 


Regulations prescribed under the Act of 
Congress entitled, "An Act to Control the 
Manufacture, Transportation, Possession 
and Sale of Alcoholic Beverages in the 
District of Columbia": 


Regulation 2-103 
Regulation 2-127 


The following are statutes cited, in addition to the foregoing, 


by appellees: 
Statutes 


Section 25-106, D. C. Code, 1961 
[Section 6, Alcoholic Beverage 
Control Act] 


"JURISDICTION OF BOARD OVER LICENSES -- 
APPEAL FROM REVOCATION — DUTIES | 


The right, power, and jurisdiction to issue, transfer, 
revoke, and suspend all licenses under this chapter | 

shall be vested solely in the Board, and the action of 
the Board on any question of fact shall be final and | 
conclusive; except that, in case a license is revoked 


i 
' 


| 
| 
| 
| 
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or is suspended for a period of more than thirty days 
by the Board, the licensee may, within ten days after 
the order of revocation, or the order of suspension for 
a period of more than thirty days is entered, appeal in 
writing to the Commissioners to review Said action of 
the Board, the hearings on said appeal to be submitted 
either orally or in writing at the discretion of the Com- 
missioners, and the Commissioners shall not be re- 
quired to take evidence, either oral, written, or docu- 
mentary. The decision of the Commissioners on any 
question of fact involved in such appeal shall be final 
and conclusive. Pending such appeal, the license shall 
stand suspended unless the Commissioners shall other- 
wise order. 


The right and power shall be vested in the Board, for 
good cause shown, to issue permits for the sales of 
stocks of beverages located in the District of Columbia 
by individuals, corporations or associations, partner- 
ships, executors, administrators, being owners thereof, 
receivers or other representatives of a court, to per- 
sons licensed under this chapter. 


Said Board shall have such other authority and perform 


such other duties as the Commissioners may, by regu- 
lation, prescribe. (Jan. 24, 1934, 48 Stat. 322, ch. 4, 86; 
Aug, 27, 1935, 49 Stat. 897, ch. 756, §2.)" 


Section 25-107, D. C. Code, 1961 
[Section 7, Alcoholic Beverage Control Act] 


"POWERS OF COMMISSIONERS — RULES AND 
REGULATIONS — LICENSES, 


The Commissioners are hereby authorized to prescribe 
such rules and regulations not inconsistent with this 
chapter as they may deem necessary to carry out the 
purposes thereof and to control and regulate the manu- 
facture, sale, keeping for sale, offer for sale, solicita- 
tion of orders for sale, importation, exportation, and 
transportation of alcoholic beverages in the District of 
Columbia for the protection of the public health, com- 
fort, safety and morals, and the Commissioners are 
further authorized to prescribe such rules and regula- 
tions not inconsistent with this chapter as they may deem 
necessary to properly and adequately control the con- 
sumption of alcoholic beverages on premises licensed 
under paragraph (1) of section 25-111, with specific 
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authority to prescribe the hours during which alcoholic 
beverages may be consumed on such premises. 


The Commissioners shall have specific authority to: 
make rules and regulations for the issuance, transfer, 
and revocation of licenses; to facilitate and insure the 
collection of taxes; to govern the operation of the busi- 
ness of licensees, ‘with full power and authority to pre- 
scribe the terms ‘and conditions under which alcoholic 
beverages may be sold by each class of licensees; to 
forbid the issuance of licenses for manufacture, sale, 

or storage of alcoholic beverages in such localities in, 
and such sections and portions of, the District of Colum- 
bia as they may deem proper in the public interest; to 
limit the number of licenses of each class to be issued 
in the District of Columbia and to limit the number of 
licenses of each class in any locality in, or sections or 
portions of, the District of Columbia as they may deem 
proper in the public interest; to forbid the issuance ‘of 
licenses for businesses conducted on such premises as 
they, in the public interest, may deem inappropriate; 

to forbid the issuance of any class or classes of licenses 
for businesses established subsequent to January 24, 
1934, near or around schools, colleges, universities, 
churches, or public institutions, to prescribe the hours 
during which beverages may be sold and to forbid the 
sale on Sundays; but the Commissioners shall not | 
authorize the sale by any licensee, other than the holder 
of a retailer’s license, class E, of any beverages on 
Sunday other than light wines and beer, and any such 
sale is hereby prohibited. The powers and authorities 
expressly enumerated are to be construed as in addition 
to, and not by way of limitation of, the general powers 
herein granted. Different regulations may be prescribed 
for the different classes of licenses, for the different 
classes of beverages, and for different localities in jor 
sections or portions of the District of Columbia. | 


Any regulations promulgated hereunder shall become 
effective five days after being published in any daily news- 
paper of general circulation in the District of Columbia. 
Such regulations may be altered or amended from time to 
time as the Commissioners may deem deSirable. The 
Commissioners shall also have authority in any time of 
public emergency, without previous notice or advertise- 
ment, to prohibit the sale of any or all beverages during 
ss period of such emergency. (Jan. 24, 1934, 48 Stat. 322, 
h. 4, §7; June 29, 1953, 67 Stat. 102, ch. 159, § 404(a).)" 


| 
| 
i 
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Section 25-115{c), D. C. Code, 1961 
[Section 14(c) Alcoholic Beverage Control Act] 


"Except in the case of a retailer's license class C or 
class D or a license issued under section 25-111(1) to 
be issued for a hotel or club or a retailer's license 
class B or class E, no place for which a license under 
this chapter has not been issued and in effect on the 
date the written objections hereinafter provided for are 
filed, shall be deemed appropriate if the owners of a 
majority of the real property within a radius of six 
hundred feet of the boundary lines of the lot or parcel 
of ground upon which is situated the place for which the 
license is desired, shall, on a form to be prescribed by 
the Commissioners filed with the Board, object to the 
granting of such license. In determining the sufficiency 
of such objections the owners of all such property not 
lying within a residential use district as defined in the 
zoning regulations and shown in the official atlases of 
the Zoning Commission shall be taken as consenting to 
the granting of such license, except that the Commis- 
sioners shall have power to file objections on behalf of 
any property lying within such radius owned by the 
United States or the District of Columbia. This sub- 
section shall be construed as a limitation upon the dis- 
cretion of the Board in granting a license and not as a 
limitation upon the discretion of the Board in refusing 
a license; Provided, however, That none of the provi- 
sions of this chapter shall prevent the Board from 
promulgating regulations to permit the lawful bona fide 
owners of warehouse receipts for bonded liquors stored 
in Government warehouses either in the District of 
Columbia or'elsewhere from withdrawing such bonded 
liquors for personal use on payment to the Collector of 
Taxes for the District of Columbia, taxes at such rates 
as provided in this chapter; Provided, That such bona 
fide holder of such warehouse receipts held legal title 
to such warehouse receipts prior to the passage of this 
chapter.” 
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ADRENONES: 


Vv. 


ALCOHOLIC BEVERAGE CONTROL BOARD, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANTS' REPLY BRIEF 


POINT ONE 


CERTAIN MAJOR THEMES CONTAINED IN APPELLEES' 
BRIEF ARE ERRONEOUS OR INCOMPLETE. THESE ARE: 
A. That "the" Restaurant Has Existed "continuously . or 
Over 34 Years": | 
Statements to this effect are contained in pages 1, 5B, 9, 10, 23 and 
38 of Appellees' typewritten brief. These statements are in error, for the 


following reasons: | 
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1. The restaurant business now being conducted by RJM occupies 


twelve times as much floor space as the simple lunchroom known as 


the "Hilltop Cafe” occupied in July 1928. Hence it is by no means "the" 


restaurant or lunchroom that operated in 1928. It is an entirely 
separate and far bigger and more expansive place. See Appellants' 


Main Brief, Point Four, F. 


2. No restaurant business has been "continuously" conducted at 
the premises for more than 33 years, if for no other reason than that 
there was no restaurant business whatever conducted at the premises 
between the summer of 1960 and the summer of 1962. The "Hilltop 
Cafe" went out of business in the summer of 1960 (16, 35) and RJM's 
far bigger and entirely different business started up only on July 18, 
1962. See Appellants’ Main Brief, Point Four, F; Appellees' Type- 
written Brief, p. 4. 


B. That "the business ... is not one established 

subsequent" to the Date of the Act: 

Statements to this effect appear on pages 10 and 19. It is similar 
to the statements in A above. But the business of the simple “Hilltop 
Cafe,"’ occupying in 1928 one-twelfth as much space as is now occupied 
by the expansive and ambitious ''1789," is not, as a simple matter of 
fact, "the’ business of the simple and small "Hilltop Cafe." See our 
Main Brief, Point Four, F. It is an entirely different business, with 
entirely different objectives and purposes, occupying a much larger 
tract of real estate. Indeed, this is shown in Appellees’ Brief itself, 
Summary of Argument, 2, i., where it is stated that RJM "'desires to 
create and conduct a high class restaurant facility {and college-boy 
drinking place] (emphasis and phrase in bracket added). 
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C. "That Regulation 2-103 Has Been" Consistently | 
Administratively Interpreted "so as Not to Bar | 
RJM's Application" "for Almost 30 Years": 

Statements to this effect are contained at pages 5A, 18 and 21A of 


Appellees’ typewritten brief. They are in error for the following 


reasons. First, Regulation 2-103 is not now in the same form that it 
was when the Act went into effect in 1934, and it has not even been in 
its present form for 30 years. See our Main Brief, Point Four, B, C 
& D. Prior to 1941, the Regulation contained an exception which 
expressly permitted the issuance of an alcoholic beverage license to 
"any business established on January 24, 1934, within such prohibited 
distance," that is, within 400 ft. of a school. Accordingly, any so- 
called "interpretation" of these earlier and different versions of Regu- 
lation 2-103, in existence prior to 1941, has no bearing whatever upon 


an interpretation of the regulation in its present form, which eliminated 
that exception. | 

Second, there has been nothing that could be called an "adminis- 
trative interpretation" of the regulation in its present form. For the 
one Corporation Counsel opinion upon which Appellees rely for an 
"interpretation" of the current regulation, has never been generally 
available to the public and known to Congress. There is no "adminis- 
trative interpretation" where a ruling is not disclosed to the public, so 
that Congress could be presumed to be familiar with it. Estate of 
Sanford v. Com'r. (1939), 308 U.S. 39, 84 L. Ed. 20, 60S. Ct. 51. 
National Lead Co. v. United States (1920), 252 U.S. 140, 64 L. Ed. 496, 
40S. Ct. 237. In addition, rulings of an administrative agency in 
isolated cases do not commit the agency to any interpretation. Ober- 
winder v. Com'r (CCA 8, 1945), 147 F.2d 255. | 


Third, even if there could be said to be an “administrative inter- 


pretation,” there has been no "consistent" interpretation of the regula- 


tion in its present form, that is, since 1941. Much of the time a Class D 
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license was issued for the "Hilltop Cafe" in the years since 1941. But 
during at least two years, in 1945 and 1944, a Class D license was 
denied for the premises on the ground that it was within 400 ft. of a 
school. See our Main Brief, Point Four, F. Hence, even if there could 
be said to be an administrative "interpretation," it has not been con- 
sistent, but conflicting. It could not provide a basis for judicial 


acceptance. 


D. That "no parent or guardian of children or young 
people” Attending the Church and Schools in the 
Immediate Vicinity of RJM's Restaurant "expressed 
opposition to the license": 

Statements to this effect are contained at pages 5C, 14, 20, 21 
and 31 of Appellees’ typewritten Brief. There is no evidence in the 
record that any parent or guardian of children or young people attend- 
ing either the Holy Trinity Church or Georgetown University either 


favored or opposed the granting of the license. 


E. That the Restaurant "caters exclusively to the 

persons already present within the university and 
the neighborhood community": 

Such statements, contained at pages 5C and 27, are in error. 
First, there is no evidence that the restaurant "caters exclusively" to 
people in the neighborhood, and no such evidence is suggested by Appel- 
lees. Second, Mr. McCooey himself testified that the premises would 
be open to the public, that the public had been invited to come into his 
place and that he hoped that it would be crowded (34, 35, 473, 483°; See 
our Main Brief, Facts, E). Indeed, this could be said to be a matter of 
common knowledge, for a public place. In any event, the evidence is 
not contradicted that the establishment of this restaurant and drinking 
place will bring many people into the area (112, 291, 463, 473, 484). 


* 
These numbers refer to the pages of the transcript of the administrative 
record, three copies of which are before the Court. 
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F. That "an overwhelming proportion of the real 

estate within 600 ft. was owned by persons who | 
consented to the license being issued": 

Statements to this effect are made by Appellees, at pages 5B, 36 
and 39. However, they do not make a full disclosure and are incom- 
plete. It is true that the owners of a majority of tne real estate 
located within 600 ft. of the premises have consented to the application. 
But Appellees omit to point out that Georgetown University and Holy 
Trinity Church comprise such a majority of "owners," and that it is 
the governing authorities of these organizations -- not their member- 
ship — which have consented to the license being issued. But, as set 
forth in our Main Brief, the great bulk of residents, in the vicinity of 
the restaurant and drinking place, oppose the issuance of a license, and 


by a majority of some ten to one. 


Finally, this fact is not material to the questions raised in this 
litigation. The validity of the Board order, insofar as here assailed, 
| 


does not depend upon it. 


POINT TWO 


THERE ARE CERTAIN ERRORS IN APPELLEES 
COUNTER STATEMENT OF THE CASE AND _ | 
SUMMARY OF ARGUMENT: 


A. In the first paragraph of Appellees’ Counter Statement of the 


Case, they state that this litigation "arose because of the efforts of 
certain persons to prevent"' (emphasis added) Appellee RJM from 
obtaining a Class C liquor license. But no evidence is cited which 
could be said to support any such statement. And it is not true, On 

the contrary, the litigation arose because the neighborhood in the 
vicinity of RJM's restaurant and drinking place became aroused in 
determined opposition because of the adverse impact which a college- 
boy drinking place in the tradition of ''Moreys" at Yale, and "The Nass" 
at Princeton would have on this residential neighborhood. | However, 
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the assertion quoted is significant because it shows how both Appellees 


merrily assume that RJM is entitled to a Class C liquor license unless 


someone can "prevent" it. They omit to mention that under the lawa 


liquor license is a privilege and not a right, and that an applicant must 
establish his legal entitlement to that privilege. See our Main Brief, 


Point Two. 


B. Our Appeal in case 16,902 has not been dismissed. On Appel- 
lants' motion, the case was remanded to the District Court for the filing 
of a Supplemental Complaint, which has now been filed and which pro- 
vides the basis for this appeal. And typewritten briefs have been filed 
on Appeal 16,902. Not having been dismissed, that appeal is still 
pending and may therefore be dealt with by the Court as it may deem 
desirable. Among other things, that appeal poses the question as to 
whether the judgment there appealed from, dismissing Appellants’ 
original complaint on the theory that the case had become "moot," is 
proper. We submit that the judgment there appealed from was highly 
improper, and that this Court should rule on the question in order to 
protect future citizens who may also have the heavy burden of litigating 
with the Board over the legality of a Board order. 


Cc. A Class D license is not "subject to the same requirements 
as the Class C license desired by RJM," as stated by Appellees in sec- 
tion 1 of their Summary of Argument. Indeed, it is clear from the very 
law itself that a Class D license permits the selling of light wine and 
beer only, while a Class C license permits the selling of hard liquor, 
in addition. It is a matter of common knowledge, of which this Court 
may take judicial notice, that the consequences of serving light wine 
and beer on the one hand, and of serving hard liquor on the other hand, 
are very different. The issuance of a Class C license to this particular 
restaurant and drinking place has a much greater undesirable impact 
on the neighborhood than a Class D license would have. 


| 
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D. In section 2 of Appellees' Summary of Argument, there isa 
statement that ''Competent evidence of record establish that" followed 


by a recounting of a great variety of evidentiary matters said to be 


culled from the record but as to which the Board did not a ake findings. 


As set forth in our Main Brief, Point Five, D, it is not the| province of 
this Court to supply administrative findings by implication, which the 
Board might have made. Findings required must be "expressly stated" 
by the agency. Tne reviewing Court is not required to guess at what 
the Board might have, but did not, find. | 


POINT THREE | 


RJM'S APPLICATION IS BARRED BY REGULATION 2-103 


(In Reply to Appellees’ Point I) | 


On page 10 of their typewritten Brief, Appellees state that Regu- 
lation 2-103 "has been the subject of six previous opinions by the 
Corporation Counsel of the District of Columbia." Appellees omit to 
state, however, that five of the six opinions do not relate to the regula- 
tion in its present form, but to an earlier regulation containing a signifi- 


| 
cant exception no longer present; and are irrelevant to the present case. 
| 


On page 13 of their typewritten Brief, Appellees state that the 
"interpretation" of the regulation "is not clearly erroneous. It must be 
considered binding upon the Court."' But as we pointed out in our Main 
Brief, there is only one so-called "interpretation" of Regulation 2-103 
in its present form. This is Corporation Counsel West's opinion relating 
to James S. Thomas, trading as Ideal Seafood Cafe, and itlis erroneous 
to a very high degree. It is unsupportable as a matter of reason and 


logic. See our Main Brief, Point Four, E. 


| 
On page 13 Appellees quote from Stanley Company of America v. 
Tobriner, 111 App. D.C. 404, 298 F.2d 318, to the effect that in that case 


there had been a "consistent administrative delineation of the arrange- 
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ment encompassed by the Act," for some "thirty years." As pointed 
out in Point One, C, supra, however, there has been nothing which can 
be legally called an administrative "interpretation" of the current 


regulation, and even if there were, it has not been "consistent." 


Although mentioning the subject (p. 14), Appellees have not made 
a reply to the argument set forth in Point Four, E, of our Main Brief, 
that Regulation 2-103 in its present form was promulgated pursuant to 
the general power conferred in section 7 of the Act, and not pursuant 
to the specific powers conferred in the second paragraph. For Appel- 
lees omit to mention the fact that the second paragraph of that section 


conferring specific powers expressly provides that such specific 


powers "are in addition to, and not by way of limitation o " the general 


powers granted in the first paragraph. Indeed, we know of no answer 

to this telling point which Appellees can make. Nevertheless, Appellees 
assert that "the best authorities, namely, the Commissioners who pro- 
mulgated the regulation, have said that it was enacted pursuant to their 
specific power and not to their general power!" First, it is not clear 
that the Commissioners have ever said any such thing. Second, in any 
event, the "best authority"’ to determine which portion of the statute 
authorize the regulation is not the Commissioners, but this Court. For 
what legal authority exists for an administrative regulation is a ques- 


tion of law. 


Again, throughout this point, Appellees argue on the assumption 
that Regulation 2-103 has always been in its present form. But as 
pointed out above, the fact is that it has not. Prior to 1941, it contained 
a specific exception authorizing the granting of a license toa place of 
business within 400 ft. of a school, if the business was established prior 
to the date of the Act. But in 1941 Regulation 2-103 was amended to 
eliminate that very exception. This is the regulation — in its present 
form — that Appellees now have to live with. As set forth in our Main 


Brief, as a simple matter of grammatical application, the Regulation 
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now categorically prohibits the issuance of a liquor license to a place 


of business within 400 ft. of a school, with certain exceptions which are 


not material. 
| 


In (a) on page 16 of their typewritten Brief, Appellees refer to 
the case of In Re David Kaplan. This was a Corporation Counsel 
Opinion dated 2 October 1934, by E. Barrett Prettyman, then Corpora- 
tion Counsel and now an esteemed Judge of this Court. Appellees 
assert that "Corporation Counsel Prettyman held that the statute com- 
manded the interpretation that the regulation bars only a business 
established subsequent to January 24, 1934" (emphasis theirs). This 
statement is in serious error. Appellees omit to state that, in 1934, 
Regulation 2-103 was in entirely different form and contained the very 
exception since eliminated in the current Regulation, for "any business 
established on January 24, 1934." Accordingly, Corporation Counsel 
Prettyman's 1934 opinion related to a flamboyantly different regulation 
and has no relevance as to the source of the form of the current Regu- 


lation, not containing such an exception, which was adopted in 1941. 
| 


In (b) Appellees quote various provisions of Corporation Counsel 
West's opinion in the Thomas case. But they do not attempt to support 
its reasoning or logic. We are not surprised at this; for we submit 
that Corporation Counsel West's opinion is unsupportable jas a matter 
of reason and logic, and contains no possible sound legal theory for 


acceptance by this Court. 


Appellees also refer to a letter from Julian P. Green, Chief of 
the Permit Branch of the Department of Licenses and Inspections of 
the District of Columbia, stating that "the files of the permit branch... 
disclose that premises 1226 - 36th Street, N.W., Washington, D.C. has 
been continuously occupied as a legally established restaurant" (em- 
phasis added) since July 27, 1928. Several things are noteworthy about 
this statement. First, it relates only to one of the three buildings now 
consolidated into a single large building — 1226 - 36th Street. It is 
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silent with respect to 1224 and 1228 - 36th Street, which are also part 


of these premises. Second, what "'the files'' of the Permit Branch dis- 


close do not establish as a fact that even 1226 - 36th Street has been 
continuously operated as a restaurant since 1928. The evidence is to 
the contrary. Mr. McCooey himself testified that the "Hilltop Cafe" at 
1226 - 36th Street after its purchase by him in June 1960 was operated 
by him only during that summer (16, 35), and then closed so that the 
extensive alteration and enlargement operations, which lasted until 
1789"" opened up in July 1962. In any event, the lunchroom "'estab- 
lished" in 1928 is not the same restaurant that is involved in this case, 
but different in both size and location, occupying only one-twelfth as 
much floor space as the present one. ''1789" started operations on 
July 18, 1962, when the license which is the subject of this litigation 
was issued. See Appellees’ typewritten Brief, p. 4. 


On page 20 of their typewritten Brief, Appellees state: 


"Plaintiffs' point 'G' (Plaintiffs’ Brief, 55) 
that Regulation 2-103 'must be liberally construed 
in favor of the school children sought to be pro- 
tected’ must have been made by the plaintiffs with 
tongue in cheek. For each of the institutions 
charged with responsibility for the school children, 
whom plaintiffs would seek to 'protect’ has, by 
specific letter, written to the Board requesting that 
the application be granted; and not one parent of any 
child in either of the institutions has objected to the 
application." 


This is a surprising statement. First, there is no evidence that 
any parent of any child in any of the Catholic schools or churches within 
400 ft. of 1789," appeared either to favor or object to the application. 
Second, we do not believe Appellees are on sound ground with their 
statement that to say that students and school children should be pro- 
tected from the temptation — and consequences — of a public drinking 
place in close proximity to three schools is to argue with "tongue in 
cheek," 
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As set forth in our Main Brief, Point Three, D, the law appears 
to be pretty well settled that similar regulations prohibiting the 
issuance of a liquor license to places of business within 400 ft. of the 
school, are to be liberally construed to protect students and school 
children from the hazards of a public drinking place in such close 
proximity. Indeed, we think this is a rather serious business — not 
something to be sloughed off as "tongue in cheek" — the encouraging 
of students and school children to drink, and exposing them to the 
intoxicated persons who emerge from a public drinking place in the 
very center of a school area. The administrators — not the member- 
ship — of these two related institutions, Georgetown University and the 
Holy Trinity Church may well, for commercial or other reasons of 
their own, want a public drinking place in close proximity ‘to three 
schools, including a grammar school for small children. But their 
interests are not the interests of the children involved. And the desire 
of the governing authorities of these institutions to install such a drink- 
ing place does not mean that it is good for students and the small 
children who are necessarily exposed to it and the incidents which it 
creates. The law has generally recognized that such places in close 
proximity to schools are not good for students and small children, by 
liberally construing similar prohibitions against the issuance of a 
liquor license to places of business within 400 ft. of a school. See our 


Main Brief, Point Three, D. Accordingly, it is difficult for us to view 
| 
| 
Finally, Appellees do not deny that, having failed and abandoned 


all this as a joke. 


their efforts to amend Regulation 2-103 directly, in the manner pro- 
vided by law, they are now seeking to do indirectly what they failed to 
do directly, that is, to""amend" the regulation. We think it is clear that 


no Corporation Counsel opinion can "amend" an administrative regula- 


tion. And we submit that this Court should apply it in accordance with 


its terms. 
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POINT FOUR 


NO FINDINGS ARE SUGGESTED BY APPELLEES 
WHICH COULD BE SUPPORTED BY SUBSTANTIAL 
EVIDENCE 


(In Reply to Appellees’ Point II) 


Point II of Appellees' Brief consists of some 20 pages bearing 
the point heading ''The Findings of the Board Were Supported By Sub- 


stantial Evidence.” Extraordinarily enough, however, even under this 


heading, there is a reference to only one finding made by the Board. 


That is finding No. 4, which states that the owners of a majority of 
real estate property within 600 ft. of the premises did not oppose the 
application. That finding is not in question in the instant law suit, The 
attack on the administrative orders here involved is made wholly 


independent of it. 


But nowhere — we repeat, nowhere — in this point is there a 
single reference to any other putative finding which could be said to be 
supported by substantial evidence. Instead, there is a long rehash of 
the certain features of the evidence from the Appellees’ point of view. 
But this rehash of the evidence relates to no finding, and no finding is 


said to exist which could be supported by it. 


Moreover, this Court is not authorized or empowered to make 
findings which the Board might have made but did not make. It may be 
that the Board could have made findings relating to the evidentiary items 
which are discussed by Appellees in these twenty pages. But it did not 
do so. And this Court cannot now make findings which the Board might 
have made but did not make. Accordingly, this portion of Appellees’ 
Brief has no relevance to the issues. Indeed, in substance it is a con- 
fession in two respects; first, that the Board did not make any pertinent 
findings which could be supported by substantial evidence; and second, 
that the few findings which it did make — not discussed — are not 
supported by substantial evidence. 
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In order to prevent possible misapprehension, however, a few 
comments on the evidentiary items discussed in Appellees" Point 
may be in order, for they contain errors. Referring to Richard J. 
McCooey's testimony as to the purpose of the restaurant and drinking 
place, Appellees omit to state that Mr. McCooey's prime objective, as 
stated by him to the neighborhood, is for this restaurant and college- 
boy drinking place to be operated in the tradition of "Moreys" at Yale 
and "The Nass" at Princeton (289, 290, 295, 362). Yet, on page 24 of 


their typewritten Brief, Appellees state that all that "1789!" expects to 
do is to serve "'a cocktail before dinner." Also, they do not mention 
that the law permits this restaurant and college-boy drinking place to 
remain open until 2:00 a.m. on weekday nights and until midnight on 
Saturday and Sunday. In addition, Appellees assert that the protesting 
witnesses objected only to "a restaurant” and were motivated by 
"alleged grievances" against Georgetown University, unrelated to 1789." 
No evidence is cited in support of these assertions, and there is none. 
We think it clear from the record that what Appellants object to is the 
use of these premises as a restaurant with a Class C liquor license, to 
be operated in the tradition of "Moreys" at Yale and "The| Nass” at 
Princeton, There can be no question that this combined restaurant and 


drinking place — or "project" as one witness phrased it (337) — 


generates a tremendous amount of noise and unpleasant incidents. And 
while the floors and ceilings were constructed with thick concrete slabs 
and the ceilings were acoustically treated, as Mr. McCooey himself 
testified, he did nothing to thicken the walls to prevent noise from going 
through them and out into the neighborhood (41). | 


Parking: Here the weakness of Appellees' case is shown by the 
statement that the Captain of the Police Precinct in which the restaurant 
and drinking place is located testified that "IF" the patrons of the rest- 
aurant were confined to people already in the area, its operation would 
not add materially to the parking problem. The condition ion which this 


statement is predicated, however, the word "if'' - was never shown to 
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exist. As pointed out, above, in Point One, D, Mr. McCooey himself 
testified that he had invited the public generally to come in, and that 
he hoped the place would be crowded. And there is no evidence what- 
ever that the patrons of the restaurant would be confined to "people 
already in the area.” Indeed, that would be a physical impossibility. 
And finally, with respect to parking, we respectfully express the hope 
that the Court will read the testimony as to the adverse effect on the 
already impossible parking situation which the restaurant and drinking 
place will have. See our Main Brief, Facts, J. Appellees’ assertion 
that Protestants’ statements "consisted only of an expression of fears" 
is unsupported by evidence. No evidence which might support it is 


suggested, and it is erroneous. 


Appellees also try to make it look as if Appellants are in a fight, 
not with RJM, but only with Georgetown University. However, we think 
it clear on the record that Appellants’ basic objection is to the establish- 
ment of this combined restaurant and drinking place, for which both are 
responsible. Moreover, as set forth in our Main Brief, Facts, K, the 
evidence shows that the operation of this college-boy restaurant and 
drinking place will depreciate the values of properties in the neighbor- 


hood, making it easier for Georgetown University as the only interested 


buyer to snap them up at reduced prices. The effect that the establish- 
ment of this restaurant and drinking place in the center of this resi- 
dential neighborhood, with the increase in unpleasant incidents of 
intoxicated students emerging into the streets is, we Submit, obvious. 
Does any person want to have a large, college-boy drinking place sud- 
denly thrust next to his residence, to pour intoxicated students, singing, 
engaging in snake dances, etc., out into the street nearby? See our 
Main Brief, Facts, J. Yet that is what these Appellants, particularly 


Linton Wilson, who lives next door, now have to contend with. 


Signatures of Residents Opposing the Application by Ten to One: 


With respect to the petitions carrying the Signatures of the residents 
who oppose the application, Appellees assert (typewritten Brief, 30) 
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that "the petitions were obtained following a letter to the neighborhood 
by one of the Protestants who grossly misrepresented the nature of the 
restaurant (RJM Exhibit 20)."" This statement is erroneous. First, the 
letter in question, RJM Exhibit 20, is a perfectly fair commentary on 
the then-proposed project. We hope the Court will read it, Secondly, 
Appellees omit to state that this letter is dated in September 1961, 
which was two months before a hard-fought, four-day ieaating in 
November 1961, at which the problems connected with the first applica- 
tion for the liquor license were thoroughly aired and accompanied by 
considerable newspaper publicity; and some six months before the 
second Board hearing in March, 1962, when the opposing Signatures in 
question were filed. Apart from the fact that the letter in ‘question is 

a perfectly fair commentary on the proposed restaurant and drinking 
place, the suggestion that it could have had any particular effect some 
six months later, with the November 1961 hearing and considerable 


newspaper publicity intervening, is without merit. 


Appellees also assert that "other solicitors admitted that they 
had withheld full information concerning the project from the persons 
whose signatures they had solicited." Pages 430 and 431 of the ad- 
ministrative record are cited as supporting this statement. But they 
do not support it. The assertion is erroneous. We urge the Court to 


read the testimony of the protesting witnesses. 


Appellees also argue that the neighborhood does not|oppose the 
establishment of this restaurant and drinking place by some ten to one. 
As for the count of the petitions and letters, we cheerfully leave count- 
ing of them to the Board. We believe that the record will show that 
some 190 residents protested the application. RJM produced only 19 


letters urging granting of the application, and the writers of 7 of these 
letters were connected with Georgetown University. Appellees admit 
174 opposing signatures. Then again, RJM asserts, in page 32 of its 

typewritten Brief, that the protest petitions in this case were obtained 
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after an "inflammatory" letter containing misrepresentations and 
misinformation about the project was circulated to the neighborhood 
on behalf of the Protestants (RJM Exhibit 20). This is the same old 
letter, written in September 1961. Appellees go on to say that the 
letter referred to the restaurant as a "night club type operation." 
Indeed it did, for that was then a perfectly fair comment. The corpo- 
rate charter of RJM, Inc., which had been drawn up to conduct this 
very operation and which was then before Mr. H. Alexander Smith, the 
writer of the letter, specifically empowers the corporation to operate 


a "cabaret" on these premises. As for the statement that the letter 


"insinuated" that the proposed restaurant and drinking place "did not 
have the support of Georgetown University and Holy Trinity Church," 
there is no showing that the statements made in the letter at that time 
were incorrect in that or any other respect. And finally, Appellees 
again omit to point out that this letter, about which so much commotion 
is now made, was written and circulated in September 1961, two months 
before the first Board hearing in November 1961 and six months before 


the protesting signatures were obtained in March 1962. 


Appellees also say "that the adult population in the area was 
approximately 1202 adults," but omit to point out that "the area” shown 
on the exhibit in question (RJM Exhibit 9) is considerably larger than 
the area around the restaurant and drinking place, immediately affected 
by its operation. Moreover, this makes one wonder all the more why, 
if the area was So vast, and Protestants obtained some 190 protesting 
signatures, RJM was only able to get some 19 people to support its 
application, of whom 7 were connected with Georgetown University. 
Also, the assertion is made, page 33, "that RJM made no efforts to 
obtain signatures consenting to the application." But there is no evi- 
dence in support of this statement. And it is a fair inference that RJM 
could not get any appreciable number of signatures consenting to the appli- 
cation. McCooey admitted that he had discussed his project with 
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people in the neighborhood, and with little success (231, 508, 538), 
We think it can fairly be said that on this record, by March 1962, the 
neighborhood was well aware of the impact tha. this liquor license 


would have, and strongly opposed it by some ten to one. 
Finally, on pages 38 through 41, Appellees say that: 
| 


"The findings which the Board made over-| 
whelmingly meets the test laid down in Minkoff 
v. Payne, supra. This becomes clearly appare’ apparent 
when we consider that competent evidence | 


established:" | 


| 

At this point Appellees proceeded to recount a number of items 
of evidence which they think might have been the subject of findings by 
the Board, but concerning which the Board made no findings at all, 
except with respect to the fact that the owners of the majority of the 
real estate within 600 ft. of the restaurant and drinking place indicated 
their approval of the license. The quotation contains clever wording; 
but it shows, on analysis, that there are no findings of the Board which 
could be identified as being capable of being supported by ‘substantial 
evidence. Nevertheless, on page 40, having failed to identify a Single 
finding of the Board other than the one mentioned, which could be sup- 
ported by substantial evidence, Appellees go on to say that "in view of 
the above, the findings of the Board cannot be said to be” arbitrary, 
capricious, unsupported by evidence, etc. Once more, this is a con- 
tradiction in terms. Where there are no findings of the Board shown 
to exist, there are none which could be shown to be arbitrary, capricious, 


unsupported by evidence, etc. 
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POINT FIVE 


THE BOARD WAS PROHIBITED BY REGULATION 2-127 
FROM ENTERTAINING RJM'S SECOND APPLICATION 


(In Reply to Appellees’ Point II) 


Appellees do not deny that in December, 1961, the Board approved 


a grant of a license on RJM's first application subject to the condition 


that "the same may issue if and when the applicant meets all of the 
requirements of this and other municipal agencies."" In addition, RJM 
admits that it was unable to meet these conditions; and that accordingly, 
no grant of a license was ever made to RJM upon that application. 

Also, Appellees have made no answer to our argument that the 
approval of a grant of the license upon conditions which were never met 
is the substantial equivalent of a denial of a grant of a license unless 
certain conditions were met. Appellees have not attempted to answer 
our cases showing that a grant upon conditions which are never met is, 


in substance, a defeating or denial of the application therefor. 


The grant of a license on RJM's first application was never un- 
conditionally approved, and no license was ever granted. RJM thereby 
became barred from making a second application within a year after 


this denial, in substance, of the first one. 


This is something which RJM went into with its eyes open; and we 


submit that it must bear the circumstances. 


POINT SIX 


THE BOARD FAILED TO FOLLOW THE PROCEDURE 
ENJOINED UPON IT BY CONGRESS, BY POSTING AN 
INCORRECT NOTICE OF THE HEARING. 


(In Reply to Appellees’ Point IV) 


Appellees do not deny that the notice of the hearing which was 
finally held on 26 March, 1962 was an inaccurate and incorrect notice, 
giving a wrong date for the hearing held. Instead, appellees quote two 
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pages of testimony which shows that the hearing was adjourned from 


March 14 to March 26. Appellees also quote from Judge Walsh's state- 
| 

ment to the effect that ''A reading of the record on the aboye proceed- 

ings demonstrates that it was protestants’ (plaintiffs') wish for a con- 


tinuance from March 14 to the 26th, and that it was clear that no re- 
| 


advertising and no re-placarding would be had.. ." | 

These statements are not fully accurate or complete. The hear- 
ing was Set first for 26 February 1962 and a placard was posted adver- 
tising that hearing. Then it was continued to March 14, and anew 
placard advertising the 14 March date of hearing was posted. Then the 
hearing was continued to 26 March; but this time no placard advertising 
the continued date was posted. Instead, an old placard continued to 


advertise the hearing for 14 March, 1962, after that date had passed. 


In addition, we submit that there is nothing in the record of the 
proceedings, including the portion quoted by appellees "which makes 
clear that no re-advertising and re-placarding would be had." And 
finally, if we should assume that any such thing "was made clear," then 
that would be irrelevant. The statute requires the posting of a notice 
of the hearing to be held, which notice should be true and correct, not 
an incorrect and false notice of the hearing. The Board has no authority 
to dispense with the requirement of posting. 


Also, Appellees make no answer to the point that the purpose of 
the statute was to give notice to the public, as set forth in Point Eight 
of our Main Brief. This the Board admittedly failed to do, As pointed 
out in our Main Brief, other members of the public might have come to 
the hearing as protestants if a correct notice of the hearing had been 
advertised by the Board. But only confusion resulted because the Board 


had failed to follow the procedure enjoined upon it by statute, and posted 
| 


a notice incorrectly advertising the hearing. 
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The cases cited by Appellees on pages 47 and 48 of their brief, 


State Railroad Commissioner v. Florida East R.R. Co., 69 Fla. 480, 


628 So. 729; Federal Security Administrator v. Quaker Oats Co., 318 
U.S. 218, 87 L.Ed. 724, said to support the point that one who has had 
ample opportunity to be heard cannot justly complain that notice of the 
hearing was inadequate and did not comply with the statute, do not 


support that contention. 


Finally, we submit that the statement in our Main Brief, that 
Judge Walsh paid no attention to this point, is correct. Judge Walsh 
stated that ''counsel for the protestants" had "notice" of the hearing 
which was in fact held on 26 March 1962 (JA 17, 18). As counsel we 
did have such notice. But that does not answer the argument in our 
Main Brief that, in the statute, Congress enjoined certain procedure 
upon the Board for the protection of the public and as a prerequisite to 
the validity of its proceedings, which procedure was not followed. That 
procedure was designed to give notice to the public, and no one is em- 


powered to waive that requirement. 


POINT SEVEN 
THE BOARD'S ORDER IS UNSUPPORTED BY THE 
JURISDICTIONAL FINDINGS REQUIRED BY THE ACT 
(In Reply to Appellees’ Point V) 


According to the first paragraph of Appellees’ Brief, in this section, 
Appellees apparently argue that statutes requiring an administrative 
agency to make findings as to certain standards are not judicially enforce- 
able and can be ignored. Thus Appellees say that "the Courts have made 
it plain that the sole purpose of requiring administrative agencies to make 
findings is a very practical one, namely, to enable reviewing Courts to 
understand the basis of the agency's action." This is all right so far 
as it goes — and indeed we feel that reviewing Courts must be able to 
understand the basis of the agency's action which they can scarcely be 
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said to be possible in the present case — but what about statutes re- 
quiring findings? Are they to be ignored? We submit that statutes 
requiring findings must be followed. Here the authorities cited in our 
Main Brief, Point Five, are relevant. As set forth in Panama Refining 
v. Ryan (1935), 293 U.S. 388, 432, 433, 79 L.Ed. 446, 55 S.Ct. 241, 


there is a relationship between the requirement of findings and the 


rules permitting delegation of legislative power. In addition, where a 
statute says that an agency must find certain facts before issuing a 
particular type of order, Congress really means what it says. That is, 
the agency must make the findings stipulated by Congress as a pre- 
requisite to the making of the order, or the resulting order is invalid. 


The Board is not free to ignore statutory requirements. 


There are a lot of self-serving statements in Appellees' Point V 
to the effect that the Board made all the findings necessary "in the 


present case." But Appellees do not purport to show how [this is so by 
referring to any findings and, in fact, it is not so. | 
Finally, Appellees make an argument to which we think there is 
serious and far-reaching objection. They apparently assert — their 
language is not clear — on page 52 of their typewritten Brief, that the 
requirement that the Board "shall satisfy itself" as to whether certain 
facts set forth in the statute exist, means that the Board does not have 
to make findings as to these facts! Rather, say Appellees, the Board 
need only "enable the District Court. . . to understand the basis upon 
which the Board acted."' Thus this poses the issue — do the words 
"shall satisfy itself’ mean that the Board should make findings as to 
the facts specified by Congress? Or may the Board issue orders and 


grant licenses without making such findings? | 
| 


We submit that the answer to this question is clear; and that the 
Board must make findings as to the facts specified by Congress. In 
this connection, Appellees have made no answer to the argument and 
cases set forth in our Main Brief, Point Five, to the effect that the 
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phrase in the statute that the Board "shall satisfy itself’ as to certain 


facts means that the Board must make findings as to those facts. 
Finally, Appellees do not deny that the Board has failed to make 
findings on these facts, which are quoted in detail in Point V B of our 
Main Brief. Hence Appellees may perhaps be said to be left out on the 
limb of a Board order which is hanging in mid-air, unsupported by the 
tree trunk of findings necessary to support an order in both legal and 


practical terms. 


In broader terms, we do not believe that extended argument is 
necessary to show that the requirement of findings should extend to the 


proceedings of the Alcoholic Beverage Control Board, as it does to 


other administrative agencies. The Board is not in the favored position 


suggested by Appellees (typewritten Brief, 52) that, while other adminis- 
trative agencies must make findings as to factual standards laid down in 


the Acts applicable to them, this Board need not do so. 


POINT EIGHT 


THE BOARD DENIED APPELLANTS PROCEDURAL DUE 

PROCESS BY IMPROPERLY PLACING THE BURDEN OF 

PROOF UPON THEM 

Appellees do not deny that the Board, in its decision, placed the 
burden of proof upon Appellants to "justify a denial" of the license sought 
and "to show that'an alleged adverse effect would result by reason of 
parking in the area." Appellees also do not deny that the law places 
the burden of proof upon an applicant for a liquor license to "prove 
every fact essential to its issuance to him" (our Main Brief, Point Nine, 
quoting from C.J.S. 225, Intoxicating Liquors, Section 156). Finally, 
Appellees do not dispute that a fair hearing may be denied because of 
misconception of the rules "as to the burden of proof,"" Ohio v. US, 
292 U.S. 498, 505; 78 L.Ed. 1388, 1393; 54S.Ct. 792. 
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POINT NINE 


THE JUDGMENT SHOULD BE REVERSED; AND THE 
BOARD'S ORDER AND LICENSES ISSUED SHOULD BE 
VACATED, ANNULLED AND SET ASIDE. 


Respectfully submitted, | 
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urged during oral argument, and correctly and adequately disposed 
of by the Court's opinion of July 3, 1963. It is, accordingly, 
respectfully submitted that the petition should be denied. 


2. Unless the Court, in accordance with its Rule 26 (b), 


so requests, appellees will not at this time undertake, by a 


detailed answer to the petition, to demonstrate again the complete 


lack of merit of appellants' contentions. 
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Anited States Court of Sipps 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,684 


H. STRUVE HENSEL, et al., | 
Appellants, 


v. 


ALCOHOLIC BEVERAGE CONTROL BOARD, et al. , 


Appitlees 


PETITION FOR REHEARING EN BANC, OR IN THE 
ALTERNATIVE BY THE DIVISION 
Come now the Appellants herein and petition the Court for a re- 
hearing en banc, or, in the alternative, by the Division hearing the 
case, of its decision herein of July 3, 1963, and in support thereof 


respectfully show: 


1. The Nature of the Regulation Involved: 


Regulation 2-103 of the Alcoholic Beverage Control Regulations 


of the District of Columbia provides in part as follows: 
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"No license . . . shall be issued for any place 
of business within 400 feet of any public, 
private or parochial, primary, elementary or 
high school, or any college, university or 
church;" (emphasis added). 

This Regulation prohibits the issuance of a license for "ANY" 
place of business which is within 400 feet of a school. It thus prohibits 
the issuance of a license, not according to some date when a business 
was established, but according to the geographical location of a place. 
It prohibits a license for any PLACE of business, whenever established, 


which is within 400 feet of a school. 


The Court's Opinion Amends the Regulation - 
Something It Has No Power to Do: 
In our view, the Court has only two courses before it with 
respect to this regulation — (a) to enforce it as written, or (b) to 
declare it invalid. The second course has not even been suggested by 


Appellees. This Court, however, has followed a third course, which is 


to amend the regulation by declaring that it is "inapplicable" (Opinion, 


p. 3) to businesses established prior to January 24, 1934, even though 
its very language applies specifically to RJM's place of business. 


We know of no case which holds that a Court may amend a regu- 
lation through the device of saying that it does not "apply" to certain 
subject matter, when the language of the regulation applies in perfectly 
clear terms to that very subject matter. No case has been cited by the 
Court in support of so startling a proposition; and none has been sug- 
gested by the able Counsel for the Appellees. The Court may declare 


a regulation invalid, but it may not amend it. 


Moreover, this is confirmed in practical terms by the fact that, 
in 1961, Appellee RJM, Inc. recognized that Regulation 2-103 was an 
"absolute bar” to the issuance of a Class C liquor license to its 
intended place of business, because it was within 460 feet of a school 
(Appellants' Brief, pp. 10-12). RJM, through prescribed legal procedure, 
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then sought to "amend" the Regulation by petition to the Board of Com- 
missioners (Appellants’ Brief, pp. 10-11). When public opinion in 
opposition to such an amendment developed, RJM withdrew its request. 
Appellants’ Brief, p. 12, Now this Court has permitted RJM, Inc. to 
do indirectly what public opinion caused it to abandon attempting 
directly. See Appellants’ Brief, p. 33. | 


Regulation 2-103 Is Authorized by Portions 
of the Statute Which the Court Has Over- | 
looked, Indeed Not Even Mentioned: 


A. The Court's Failure to Consider All | 
Pertinent Parts of the Statute: | 


The Court's opinion states, pp. 1 and 2: 


"Per Curiam: Section 25-107 of the District of | 
Columbia Code provides: ‘The Commissioners 
shall have specific authority to make rules and 
regulations for the issuance, transfer, and 
revocation of [liquor] licenses; * * * to forbid | 
the issuance of any class or classes of [liquor] 
licenses for businesses established subsequent 
to January 24, 1934, near or around schools, 
colleges, universities, churches, or public 
institutions * * *.* (Emphasis supplied.) The | 
negative premise of this provision is that, with 
respect to businesses established prior to | 
January 24, 1934, the Commissioners may not | 
promulgate regulations forbidding the issuance 
of liquor licenses because they are near schools ; 
colleges, universities, churches, or public 
institutions. This simple analysis provides the 
answer to this appeal.” (Footnote omitted.) 

What the Court appears to have held is that Regulation 2-103 is 
not authorized by the statute. Yet the "simple analysis" of the Court's 
opinion upon which this conclusion rests does not go very far. It 
considers only a fragment of the second paragraph of the statute. It 
does not even extend to the first paragraph thereof, sweeping in scope 
and directly applicable though it is. Indeed, the opinion does not even 
mention - let alone discuss - the first paragraph! The first paragraph 
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unquestionably authorizes the promulgation of Regulation 2-103; and 
an express proviso states that the first paragraph is not limited by the 
second paragraph! The full provisions of the statute, 25 D.C. Code 

§ 25-107, are set forth in Appendix A. 


Thus, Regulation 2-103 is not only not forbidden by the fragment 
of the second paragraph of the statute quoted by the Court; it is plainly 
authorized by other portions of the statute, particularly the first para- 


graph, which the Court never even mentioned. 


B. The First Paragraph of the Statute Authorizes 
Regulation 2-103: 


The Court overlooks the penultimate and highly significant 
sentence of the second paragraph of the Statute, which provides that: 


"The powers and authorities expressly enumerated 
are to be construed as IN ADDITION TO and NOT 
BY WAY OF LIMITATION of the general powers 
herein granted.” (Emphasis added.) 


This significant sentence throws us directly into the potent first 
paragraph of § 25-107, which confers general powers. And that highly 


important, indeed crucial, paragraph provides, in part, as follows: 


"The Commissioners are hereby authorized to 
prescribe such rules and regulations not incon- 
sistent with this chapter as they may deem 
necessary to carry out the purposes thereof and 
to control and regulate the manufacture, sale, 
keeping for sale, offer for sale, solicitation of 
orders for sale, importation, exportation, and 
transportation of alcoholic beverages in the 
District! of Columbia for the protection of the 
public health, comfort, safety, and morals.” 
(Emphasis added.) 


We submit that there can be no question that this notable first 
paragraph of the Statute confers broad powers and authorizes the pro- 


mulgation of Regulation 2-103. It provides for the issuance of regula- 
tions to "control and regulate" the "sale, keeping for sale, offer for 
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sale" to protect the "public health, comfort, safety and morals." And 


the Statute provides expressly that it is not limited by anything in the 
second paragraph. Accordingly, the phrase of the second paragraph of 


the Statute, upon which the Court relies, cannot, even under the Court's 
theory, be taken to make the regulation “inapplicable” to businesses 
established prior to January 24, 1934. | 


Moreover, the sweeping scope of the word "re ate,"" as 
authorizing a specific ordinance in a comparable aleoholid beverage 
control act, is illuminated in Thieken v. Kostelecky (North Dakota 1939), 
287 N.W. 513, 124 ALR 820. There the statute was even more general 
than ours, providing only that the governing body could "regulate the 
retail sale of alcohol and alcoholic beverages... ." Pursuant thereto 
the City of Dickinson adopted an ordinance limiting the number of out- 
standing liquor licenses to 10. Plaintiff, seeking a license beyond the 
10, challenged the ordinance as being not authorized by the Statute. 

In reversing a judgment for plaintiff and upholding the ordinance, the 


Supreme Court of North Dakota, among other things, said; 
"The decision of the trial court must be | 
reversed. The liquor traffic is one properly 
subject to governmental control, and the retail | 
liquor traffic has generally been deemed one 
peculiarly not only to state but to local regula-. 
tion. Chapter 259, laws 1937, recognizes this | 
basic theory and confers upon the governing. 
bodies of cities, within their respective juris- | 
dictions, the authority 'to regulate the retail | 
sale of alcohol and alcoholic beverages.’ The | 
meaning of a word in a given sentence or clause 
may be affected not only by the context, but also 
by the subject to which it is applied. As a general 
rule the word 'regulate' in statutes conferring | 
power upon a legislative or administrative body 
to deal with a given subject has a broad meaning. 
"Regulate’ is the word used in the Federal Con- 
stitution to define the power of Congress over | 
foreign and interstate commerce. . 


* * * 
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", , . The power to regulate a business includes 
the authority to prescribe reasonable rules and 
regulations and conditions upon which such busi- 
ness may be conducted or permitted.... 


''’When a municipal corporation is in- 
vested with power to license or regulate 
the sale of intoxicating liquors, it has im- 
plied authority to make all such ordinances 
as may be necessary to make the grant of 
power effectual, and to preserve the public 
peace, good order and security against 
dangers arising from the traffic in such 
liquors. It is only required that such ordi- 
jances should be within the scope of the 
powers granted, and not unreasonable, or 
unduly oppressive, or unfairly discriminat- 
ing.’ 33 C.J. pp. 522-524." (287 N.W. 516) 
(Emphasis added.) 


Provisions in the Second Paragraph of the 
Statute Authorizing the Regulation: 


The first sentence of the second paragraph provides: 


"The Commissioners shall have specific authority 
to make rules and regulations for the issuance, 
transfer, and revocation of licenses;"" (emphasis 
added). 


Here is another specific authority for the promulgation of Regula- 


tion 2-103, dealing as it does with the "issuance" of licenses. But the 


Court's Opinion does not mention it. 


Another clause of the second paragraph of the Statute provides 


"The Commissioners shall have specific authority 
. . . to forbid the issuance of licenses for manu- 
facture, sale or storage of alcoholic beverages in 
such localities in, and such sections and portions 
of, the District of Columbia as they may deem 
proper in the public interest;" (emphasis added). 
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This clause also empowers the Commissioners to forbid the 


issuance of a license to all appropriate localities, sections or portions 
of the District of Columbia, that is, those within 400 feet of a school. 


But the Court did not mention it. 


Third, the Court overlooked the last sentence of the second para- 


graph of the Statute, which provides: 
"Different regulations may be prescribed for the 
different classes of licenses, for the different | 
classes of beverages, and for different localities 
or in sections or portions of the District of 
Columbia." (emphasis added). 
| 
| 
Again, a "place" within 400 feet of a school is an identifiable 
"locality, "section" or "portion" of the District. Hence, this sentence 


also authorizes Regulation 2-103; but the Court did not mention it. 


D. Summary: The Statute Plainly Empowers the 
D. C. Commissioners to Forbid the Issuance 
of Liquor Licenses for All Businesses, Regard- 
less of When Established, Within 400 Feet) of 
Schools: 


From this recital of the statute it is plain that the i: C. Commis- 


sioners have broad power to forbid liquor licenses (1) for all places of 
business near schools, whenever established, or (2) merély for such 
places of business established after the date of the Act. in the 1934 
version of the Regulation the Commissioners exercised the latter power 
by expressly permitting businesses established prior to January 24, 
1934, within 400 feet of a school, to obtain a liquor license of any class. 
This exercise of power was expressly authorized by the clause of the 
second paragraph of the statute which the Court, in effect, has erroneously 
now read as a limitation upon the Commissioners’ power, Now, however, 
since 1941, the Commissioners have prohibited the issuance of liquor 
licenses for all places of business near schools, regardless of when 


established, with a certain proviso (see post, p. 10). 
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But in view of the further provision of the second paragraph of 
the statute that the power "to forbid the issuance of any class or 
classes of licenses for businesses established subsequent to January 24, 


1934, near or around schools,” etc., is "to be construed as in addition 


to, and not by way of limitation of the general powers herein granted" 


(emphasis added), the statutory reference to "businesses established 
subsequent to January 24, 1934" cannot be construed as any kind of 
limitation on the Commissioners’ powers. Rather, it is itself a source 
of power — of additional power to the Commissioners to deal differently 
with businesses established after the date of the statute's enactment, if 


they so desire. 


Moreover, with the 1941 Regulations the Commissioners exer- 
cised their broad, statutory power by eliminating the general exemption 
in their Regulations which was previously applicable merely to busi- 
nesses established prior to January 24, 1934, without more. Now places 
of business established prior to 1934, which are within 400 feet of a 
school, are entitled only to a license of the same class as that 
presently possessed, provided also that timely application for renewal 


is made. Appellants' Brief, pp. 28, 29. 


In concluding that the statute prohibits the Commissioners from 
prohibiting the issuance of licenses to businesses established prior to 
January 24, 1934, because they are near schools, etc., this Court, we 
respectfully submit, has not given full consideration to the construction 
of the statute and regulation above set forth. For under this construc- 
tion it is plain that Regulation 2-103 prohibits RJM from receiving a 
Class C license, and that the Regulation thus applied is authorized by 
the statute. 
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4. The Court Is Incorrect in Finding That the 
Restaurant Business Has Continued Ever 
Since 1928: 


On page 3, the Court's Opinion states: 


"After full hearing, the Board found: "That the 
evidence fully established that this restaurant 
business was established in 1928 and has 
operated since that time as a restaurant.’ 
Appellants admit that this finding is uncontro- | 
verted in the record.” i 


The statement that "Appellants admit that this finding is uncon- 


troverted in the record,” is not correct. For if there was one thing 
that is not admitted by Appellants, it is that RJM's restaurant and 
college-boy drinking place "was established in 1928 and has operated 
since that time as a restaurant." Indeed, the record is perfectly clear 
that RJM's business was "created," and that it opened up i July 1962, 
two years after the Hilltop Cafe closed. Moreover, RJM’ $ business is 
not the same place, or the same business, of the Hilltop Cafe estab- 
lished in 1928. The Hilltop Cafe was one-twelfth the size of RJM's 
premises. Its simple lunch room with only a few customers was entirely 
different in character from RJM'‘s big business project with its seating 
capacity of 226 and a daily turnover in excess of 1200 people. See 
Appellants’ Brief, pp. 4, 7, 34, 35. : 


The Board's finding quoted by the Court above is unsupported by 


evidence. It is a sheer departure from reality. 
This Court Has Now Approved a Class C Liquor 
License for RJM, Inc. - Something Even the | 
Hilltop Cafe Could Never Have Obtained: 


This Court has now approved a Class C liquor license for RJM. 
But even the Hilltop Cafe, which, prior to 1934 operated a small lunch 
room at 1226 - 36th Street, one-twelfth the size of RJM's| much larger 
establishment, and with a wholly different type of business, never had 
more than a Class D license, And under Regulation 2-103 the Hilltop 
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Cafe could never have obtained more than a Class D license. 
because of the following clause in Regulation 2-103 which is 
underscored: 

"No licenses . . . Shall be issued for any place of 
business within 400 feet of any public, private or 
parochial, primary, elementary, or high school, 
or any college, university, or church: Provided, 
however that this sub-section shall not forbid the 
issuance of a license for any place within such 
prohibited distance for which said place a license 
of the Same Class has been issued and is in effect 
on the date the application is filed.” (Emphasis 
added. ) 

The underscored "Provided" clause is directly applicable to this 
subject matter — the issuance of a license, of the same class, to busi- 
nesses established prior to January 24, 1934, and which had continued 
to renew by timely application. See Appellants’ Brief, pp. 26-29. 

Thus even the Hilltop Cafe could never, after 1941 when this Regulation 
was promulgated in its present form, have upgraded its Class D license 


to Class C. 


In summary, the proviso of the current Regulation, underscored 
above, protects businesses established prior to January 24, 1934, 
(a) which are within 400 feet of a school, (b) which obtained a license 
under the earlier 1934 or 1937 versions of the Regulation which give a 
specific exemption to such businesses (Appellants’ Brief, pp. 26-29), 


and (c) which, in timely fashion, seek to continue a license of the same 


class. Appellants’ Brief, pp. 26-29, But RJM does not, and indeed 
cannot, seek to obtain the benefit of this proviso. Idem. 


While the Hilltop Cafe never had more than a Class D license, 
this Court has nevertheless approved a Class C license for RJM. This 
unconscionable result, with its great impact on the community, isa 
disturbing symptom of the errors in the Court's opinion. See the 


excerpt in Appendix B from Town Council v. State Board of Equalization, 
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296 P.2d 909 (Cal.), condemning a similar attempt to upgrade a 
Class D license to a Class C license, and showing its impact on the 


community. 


| 

| 

| 

6. Regulation 2-103 Should Be Liberally Construed 
in Favor of the School Children Sought tobe 


Protected — Not in Favor of the Liquor Industry : 
It appears to be universally the law that Regulations similar to 


2-103, prohibiting the issuance of a license for a place "within a 
designated distance of . . . schools, colleges, churches," ate "are 
liberally construed" in favor of the school children sought to be pro- 
tected. See Appellants’ Brief, pp. 23, 24; 48 C.J.S. 244. Intoxicating 
Liquors sec. 136, and Appellants' Reply Brief, p. 11. 


The Court's decision has, however, done the reverse. It has 
narrowly construed the Statute in favor, not of school children, but of 
the liquor industry and a hard liquor drinking place in the very center 


of a school area. In So doing, the Court's decision is out of line with 


all other holdings on the subject. 
7. The "Procedural" Issues Raised are Worthy of 
This Court's Attention: 


The so-called "procedural" errors of the Board ere Opinion, 
p. 3), are serious in character. They range from failure ito make the 
findings specifically required by Statute, to lack of procedural due 
process and illegally shifting the burden of proof after the hearing was 
concluded. The procedure of the Board has a substantial impact upon 
the lives and welfare of the inhabitants of the District of Columbia. As 
set forth in our Reply Brief, our arguments have not really been met 
by Appellees; and Judge Walsh's cryptic opinion failed to deal with 
them properly. 
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We submit that this Court's guidance is needed for the Board, 
and to make it a little less difficult for persons, who are not applicants 
for liquor licenses, to obtain fair consideration from the Board, and 


procedure in consonance with the statute. 


It is true that this case involves no great questions of national 
import. But it does involve questions which are of importance to 


many people in the District of Columbia, where this Court sits. 


Respectfully submitted, 


Et reeberdige vow Beas 


F. TROWBRIDGE vom BAUR 


vom Baur, Beresford & Coburn 
1700 K Street, N. W. 
Washington 6, D. C. 


Attorney for Appellants 
July 18, 1963 


CERTIFICATE OF GOOD FAITH 


I certify that the foregoing Petition for Rehearing is presented 
to the court in good faith and not for purposes of delay. 


- Sipewbahep vom Baur 
F. Trowbridge vom Baur 
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CERTIFICATE OF SERVICE 


The undersigned hereby certifies that a true copy of the fore- 
going Petition for Rehearing was mailed, postage prepaid, to the 
following, this 18th day of July, 1963: 


| 
1, Chester H. Gray, Esq., Corporation Counsel, D. C. 
Milton D. Korman, Principal Assistant Corporation. 
Counsel, D. C. | 
Hubert B. Pair, Assistant Corporation Counsel, D. c. 
Richard W. Barton, Assistant Corporation Counsel, ID. C. 
| 


Attorneys for Appellees 
Alcoholic Beverage Control Board 
and its Members 
District Building 
Washington 4, D. C. 


J. E. Bindeman, Esq. 
Eugene L. Stewart, Esq. 
Leonard W. Burka, Esq. 


606 Landmark Building 
Washington 5, D. C. 


Attorneys for Appeliee ‘RJM, Inc. 


ell 
br&elau 
F. Trowbridge vom Baur 
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APPENDIX A 


| 
§ 25-107. Powers of Commissioners — Rules and regulations - 
Licenses. 


The Commissioners are hereby authorized to prescribe such 
rules and regulations not inconsistent with this chapter as they 
may deem necessary to carry out the purposes thereof and to 
control and regulate the manufacture, sale, keeping for sale, offer 
for sale, solicitation of orders for sale, importation, exportation, 
and transportation of alcoholic beverages in the District of Co- 
lumbia for the protection of the public health, comfort, safety, and 
morals, and the Commissioners are further authorized to pre- 
scribe such rules and regulations not inconsistent with this chapter 
as they may deem necessary to properly and adequately control the 
consumption of alcoholic beverages on premises licensed under 
paragraph (1) of section 25-111, with specific authority to pre- 
scribe the hours during which alcoholic beverages may be con- 
sumed on such premises. 


The Commissioners shal. have specific authority to make 
rules and regulations for the issuance, transfer, and revocation of 
licenses; to facilitate and insure the collection of taxes to govern 
the operation of the business of licensees, with fuli power and 
authority to prescribe the terms and conditions undér which alco- 
holic beverages may be Sold by each class of licensees, to forbid 
the issuance of licenses for manufacture, sale. or storage of alco- 
holic beverages in such localities in, and such sections and por- 
tions of, the District of Columbia as they may deem proper in the 
public interest; to limit the number of licenses of each class to 
be issued in the District of Columbia and to limit the number of 
licenses of each class in any locaiity in, or sections or portions 
of, the District of Columbia as they may deem proper in the pub- 
lic interest; to forbid the issuance of licenses for businesses con- 
ducted on such premises as they, in the public interest, may deem 
inappropriate; to forbid the issuance of any class or classes of 
licenses for businesses established subsequent to January 24, 
1934, near or around schools, colleges, universities, churches, or 
public institutions, to prescribe the hours during which beverages 
may be sold and to forbid the sale on Sundays; but the commis- 
sioners shall not authorize the sale by any licensee, other than the 
holder of a retailer's license, class E, of any beverages on Sun- 
days other than light wines and beer, and any such sale is hereby 
prohibited. The powers and authorities expressly enumerated are 
to be construed as in addition to, and not by way of limitation of, 
the general powers herein granted. Different regulations may be 
prescribed for the different classes of licenses, for the different 
classes of beverages, and for different localities in|or sections or 


portions of the District of Columbia. 
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Any regulations promulgated hereunder shall become 
effective five days after being published in any daily news- 
paper of general circulation in the District of Columbia. 
Such regulations may be altered or amended from time to 
time as the commissioners may deem desirable. The Com- 
missioners Shall also have authority in any time of public 
emergency, without previous notice or advertisement, to 
prohibit the sale of any or all beverages during the period 
of such emergency. (Jan. 24, 1934, 48 Stat. 322, ch. 4 § 7; 
June 29, 1953, 67 Stat. 102, ch. 159, § 404(a).) (Emphasis 
added. ) 


APPENDIX B 


Town Council v. State Board of Equalization, 296 P.2d 909, District Ct. 
of Appeal, 1st District, Division 1, California. | 


Suit by Town to compel State Board of Equalization to deny liquor 
license to restaurant. Liquor license invalidated. 


| 

"Respondent [Board] next argues that its grant of 
the transfer of a general on-sale license is not an ex- 
pansion or extension of a nonconforming use because 
the restaurant already had the right to sell wine and 
beer and the addition of the right to sell distilled spirits 
did not change the general use of the premises. How- 
ever, there can be little doubt that the character of a 
business serving beer and wine may well change to a 
substantial degree when it adds the sale of hard liquor 
to its other commodities. To avoid being provincial, 
we quote from Salerni v. Scheuy, 140 Conn. 566, 102; 
A.2d 528: ‘As a matter of common knowledge it is also 
true that ordinarily a restaurant with a full liquor permit 
is quite a different sort of enterprise from a restaurant 
which sells only beer. It is a more ambitious establish- 
ment, partaking to at least some degree of the charac- 
teristics of a night club, rather than a quiet family eating 
place, The difference between the two types of restaurant 
is so great that the trial court was correct in its conclu- 
sion that to carry into effect the plaintiffs’ proposal | tO 
change their restaurant into one in which all kinds of 
liquor should be sold would be an extension and enlarge- 
ment of their existing nonconforming use of the property 
and would create a use of the property prohibited by’ the 
zoning ordinance.’ 140 Conn, at pages 571-572, 102) \A. 2d 
at p. 530, We agree with this language and conclude that 
the granting of a general on-sale license was an unwar- 
ranted enlargement of a non-conforming use" (296 F. 2d 912). 


